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TEST DE CONVENCIONALIDAD Y CONTROL  
DE CONVENCIONALIDAD DE LAS LEYES  

Y DE LA JURISPRUDENCIA 
 

Rey Cantor Ernesto, Rey Anaya Angela Margarita 
 
“Cada ordenamiento regional podrá ser un 
laboratorio jurídico privilegiado  
 para asegurar la claridad,  
contención, mesura y elegancia de sus leyes”1 

 
De la jurisprudencia de la Corte Interamericana de Derechos 

Humanos (en adelante Corte IDH o Tribunal) podemos inferir, con 
fundamento en el artículo 2 de la Convención Americana sobre 
derechos humanos (en adelante CADH o Convención Americana) 2, la 

                                                            
1 MARTIN-RETORTILLO BAQUER, LORENZO (2003). “La calidad de la ley según la 
jurisprudencia del Tribunal Europeo de Derechos Humanos” (especial referencia a los 
casos Valenzuela Contreras y Prado Bugallo ambos contra España). En: Revista de 
Derecho Privado y Constitución. N° 17. Madrid, enero. Р. 381.  
2 Artículo 2. “Deber de adoptar disposiciones de derecho interno. Si el ejercicio de los 
derechos y libertades mencionados en el artículo 1 no estuviere ya garantizado por 
disposiciones legislativas o de otro carácter, los Estados Partes se comprometen a 
adoptar, con arreglo a sus procedimientos constitucionales y a las disposiciones de esta 
Convención, las medidas legislativas o de otro carácter que fueren necesarias para hacer 
efectivos tales derechos y libertades”. Se deriva de esta norma una obligación 
internacional de resultado para el Estado Parte en la Convención, en nuestro concepto, 
en dos dimensiones: obligación positiva de adoptar las medidas legislativas necesarias 
para garantizar el ejercicio de los derechos en ella reconocidos, y la obligación negativa 
de evitar promulgar aquellas leyes que impidan el libre ejercicio de esos derechos, y 
evitar que se supriman o modifiquen las leyes que los protegen. Cfr. Corte IDH. Caso 
Mendoza y otros contra Argentina. Sentencia de mayo 14 de 2013, párr. 323. 
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realización de un Test de Convencionalidad3 cuando el Tribunal activa 
el Control de convencionalidad de las leyes o de la jurisprudencia4, en 
                                                            
3 Consideramos el Test de Convencionalidad como una técnica jurídico-procesal que 
tiene por finalidad hacer operativo el principio de primacía de la Convención 
Americana que los jueces y demás autoridades u órganos nacionales deben observar 
como instrumento de interpretación de la estructura del lenguaje normativo cuando 
adviertan la existencia de un conflicto normativo al momento de resolver los casos 
concretos y, por tanto, deben inaplicar el ordenamiento jurídico interno por su 
incompatibilidad (por ejemplo: leyes, Constituciones, actos administrativos, 
jurisprudencia o prácticas aplicables), con el Derecho Internacional de los Derechos 
Humanos (Convención Americana y jurisprudencia de la Corte Interamericana de 
Derechos Humanos), por vía del control de convencionalidad. Por medio del test de 
convencionalidad se podrá establecer, en algunos casos, que las leyes adolecían de 

técnica legislativa y por consiguiente no cumplan con el estándar de la calidad de las 
leyes, en el marco del artículo 2 de la Convención, para garantizar el libre y pleno 
ejercicio de los derechos. Cfr. GARCIA-ESCUDERO MARQUEZ, PIEDAD (2011). Manual de 
técnica legislativa. Navarra (España): Editorial Civitas, Thomson Reuters. 
4 El Control de Convencionalidad de las leyes y de la jurisprudencia es un mecanismo 
de protección procesal que ejerce la Corte Interamericana de derechos humanos, en el 
evento de que el ordenamiento jurídico interno (Constitución, reforma constitucional, 
ley, actos administrativos, jurisprudencia, prácticas administrativas o judiciales, etc.), 
sea incompatible (conflicto normativo sustantivo, directo e inmediato) con la 
Convención Americana sobre Derechos Humanos u otros tratados de derechos humanos 
y/o con la jurisprudencia de la Corte (acquis conventionnel interamericano) en un caso 
concreto; para lo cual la Corte realiza un examen de confrontación normativo (normas 
jurídicas, jurisprudencia, prácticas internas frente al tratado y/o a la jurisprudencia) 
estableciendo el conflicto normativo; mecanismo procesal que tiene por finalidad la 
aplicación de la Convención u otros tratados de derechos humanos y la jurisprudencia 
interamericana, para resolver el caso dictando una sentencia que ordena al Estado Parte 
en la Convención u otros tratados la derogación, modificación, reforma o anulación de 
las normas internas, o la adecuación de la jurisprudencia o de las prácticas internas al 
acquis conventionnel interamericano, por lo cual el Estado deberá adoptar las medidas 
legislativas o de otro carácter que fueren necesarias para hacer efectivos tales derechos 
humanos.  
También el control de convencionalidad lo realiza la Corte cuando el Estado ha 
incumplido el Deber de adoptar disposiciones de derecho Interno (artículo 2 de la 
Convención), a partir del momento en que se hizo Parte en la Convención, es decir, que 
existe una clara omisión normativa en el ordenamiento jurídico interno que garantice el 
libre y pleno ejercicio de los derechos humanos convencionales (arts. 3 a 25 de la 
Convención); por consiguiente, la Corte resuelve el caso y en la sentencia le ordena al 
Estado adoptar las medidas legislativas o de otro carácter ( ejemplo, que expida una 
reforma constitucional, una ley, etc.) y adopte jurisprudencia compatible con la 
jurisprudencia de la Corte.  
Lo anterior permite deducir la primacía de la Convención Americana en el 
ordenamiento jurídico interno que por medio del test de convencionalidad se evidencia 
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el evento en que el ordenamiento jurídico interno sea incompatible 
(conflictos normativos : antinomias) con la Convención Americana u 
otros tratados referentes a la protección de los derechos humanos en los 
Estados Americanos (en adelante u otros tratados de derechos 
humanos), y/o con la jurisprudencia de la Corte IDH (acquis 
conventionnel5: el estándar mínimo interamericano6).  

Este test comprenderá, por lo menos, las siguientes fases7:  

                                                                                                                                   
cuando en los casos concretos a resolver se presentan los conflictos normativos 
sustantivos, por lo que el juez constitucional u ordinario deberá activar el control de 
convencionalidad para garantizar con efectividad el ejercicio de los derechos humanos 
reconocidos en la Convención, por el respeto a la dignidad de la persona humana, 
principio universal que se halla constitucionalizado .  
5 Expresión utilizada por QUERALT JIMENEZ, ARGELIA (2008). La interpretación de los 
derechos: del Tribunal Estrasburgo al Tribunal Constitucional. Madrid: Centro de 
Estudios Políticos y Constitucionales, pp. 4, 104, 105, 404 y 418. 
6 El estándar mínimo interamericano de garantía de los derechos humanos. Los Estados 
Miembros de la OEA que asistieron a la Conferencia Especializada Interamericana 
sobre derechos humanos, en San José de Costa Rica, negociaron, adoptaron y firmaron 
la Convención Americana sobre derechos humanos (noviembre 22 de 1969), y pactaron 
garantizar un estándar mínimo de derechos humanos (arts. 3 a 25) con el propósito de 
respetar los derechos esenciales del hombre dentro del cuadro de las instituciones 
democráticas (Preámbulo), y los Estados que se hicieron Parte en ella se obligaron 
internacionalmente a garantizar su libre y pleno ejercicio a todas las personas sujetas a 
su jurisdicción (art.1.1.) y a adoptar disposiciones de derecho interno (art. 2), a partir 
del momento en que dicho tratado entra en vigor, así como también quedaron 
comprometidos los Estados que posteriormente también se constituyeron Parte, y los 
que luego la ratifiquen. Además forma parte de dicho estándar una norma de 
interpretación: “Ninguna disposición de la presente Convención puede ser interpretada 
en el sentido de: limitar el goce y ejercicio de cualquier derecho o libertad que pueda 
estar reconocido de acuerdo con las leyes de cualquiera de los Estados Partes o de 
acuerdo con otra Convención en que sea Parte uno de dichos Estados” (art. 29, literal 
b). Sobre este estándar mínimo interamericano se erige el acquis conventionnel 
interamericano, cfr. QUERALT JIMENEZ, cit. p.p. 4, 98 a 101.  
7 La idea del test de convencionalidad se inspira en el Voto concurrente del Juez 
Antonio A. Cancado Trindade en el Caso de “La última tentación de Cristo (Olmedo 
Bustos y otros)” contra Chile, Sentencia de febrero 5 de 2001. La terminología “Control 
de convencionalidad” por primera vez la emplea el Juez Sergio Garcia Ramirez, en su 
memorable Voto Concurrente, párrafo 27 en el Caso Myrna Mack Chang contra 
Guatemala, del 25 de noviembre de 2003; posteriormente el mismo Juez mexicano en el 
Caso TIBI contra Ecuador, en sentencia de 7 de septiembre de 2004, precisó su 
contenido en su Voto concurrente y razonado, párrafo 3, y lo reiteró en el Voto 
razonado, párrafo 6 en el Caso Vargas Areco contra Paraguay, en sentencia de 26 de 
septiembre de 2006. La Corte Interamericana, en esta misma fecha en el Caso 
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1. El Tribunal Interamericano verifica, precisa y califica el 
supuesto fáctico8 (los hechos9 probados) del caso contencioso a 
resolver. 

2. La Corte IDH identifica un conflicto normativo de 
inconvencionalidad en un caso concreto10 entre el ordenamiento 
jurídico interno (normas constitucionales, legales11 o reglamentarias, 

                                                                                                                                   
Almonacid Arellano contra Chile, párrafo 124, se refirió a dicho control por primera 
vez en un caso contencioso. Además, para el desarrollo de las fases tercera, cuarta y 
quinta del test nos inspiramos en la obra de MARTINEZ RUIZ, LUIS FERNANDO (1969). 
“La fuerza obligatoria de los tratados internacionales en el orden jurídico interno. 
Conflictos entre disposiciones convenidas y disposiciones internas”. En: Revista 
Española de Derecho Internacional. Vol. XXII. N° 1. Madrid, p. 97. 
8 “El control de convencionalidad debe explorar las circunstancias de jure y de facto 
del caso. Es posible que el análisis jurídico sea relativamente sencillo, una vez 
establecidos los hechos acerca de los cuales se ha producido el litigio”. Voto 
concurrente razonado del Juez Sergio Garcia Ramrez, Caso Lopez Alvarez contra 
Honduras, Sentencia de febrero 1° de 2006 (cursivas y negrillas fuera del texto). 
9 “La expresión hechos abarca: a) conductas violatorias que se agotan o concluyen en el 
momento mismo en que se realizan la acción o la omisión respectivas; b) situaciones 
integradas por diversos actos que se suceden en el tiempo, con solución de continuidad 
entre uno y otro, y c) actividades ininterrumpidas que vulneran en forma persistente 
derechos consagrados por la Convención. Para ilustrar este concepto es pertinente 
invocar la clasificación de los delitos en orden a la conducta. Efectivamente, aquel 
comprende las tres categorías reconocidas en atención al momento en que se consuma 
el delito: a) instantáneo, b) continuado, y c) continuo o permanente”. Voto razonado 
concurrente del Juez Sergio Garcia Ramirez en la sentencia de reparaciones del Caso 
Trujillo Oroza contra Bolivia, Sentencia de febrero 27 de 2002. De esta clasificación de 
los hechos seleccionamos las conductas violatorias que se prolongan en el tiempo, es 
decir, que son continuadas. Se trata de hechos internacionalmente ilícitos que producen 
violaciones continuadas, por ejemplo, la vigencia de una ley de aplicación inmediata y 
que está produciendo efectos jurídicos. 
10 Cfr. Corte IDH. Caso del Tribunal Constitucional (Camba Campos y otros) contra 
Ecuador, Excepciones preliminares, fondo, reparaciones y costas, Sentencia de agosto 
28 de 2013, párr. 277. 
11 Para los efectos del test y del control se entenderá la palabra “ley” en su sentido 
material. Cfr. Corte IDH. Opinión Consultiva OC-14/94, “Responsabilidad 
Internacional por expedición y aplicación de leyes violatorias de la Convención 
Americana sobre Derechos Humanos (arts. 1 y 2)”, párr. 31. ¿Qué es ley según la 
Corte? “Significa norma jurídica de carácter general, cedida al bien común, emanada de 
los órganos legislativos constitucionalmente previstos y democráticamente elegidos, y 
elaborada según el procedimiento establecido por las Constituciones de los Estados 
Partes para la formación de las leyes”. Corte IDH. Opinión Consultiva OC-06/86, de 
mayo 9 de 1986, “La expresión leyes en el artículo 30 de la Convención Americana 
sobre Derechos Humanos”, párr. 36. “(…) no vale una ley, por así decir, en sentido 
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jurisprudencia, prácticas judiciales o administrativas, 
independientemente de su jerarquía normativa) y el ordenamiento 
jurídico internacional (la CADH u otros tratados de derechos humanos 
y la jurisprudencia de la Corte IDH: el acquis conventionnel). 

3. El parámetro de convencionalidad12 de las leyes y de la 
jurisprudencia nacional será el acquis conventionnel . 

4. El conflicto normativo de inconvencionalidad –que ha de ser 
sustancial, directo e inmediato– presupone que la Convención 
Americana u otros tratados de derechos humanos aplicables13 se han 
incorporado en el ordenamiento jurídico interno del Estado y, por 
consiguiente, se supone la existencia y validez de dos normas jurídicas 
(una interna y otra internacional) incompatibles (en sus contenidos) 
entre sí, o la jurisprudencia nacional contradictoria con la 
jurisprudencia interamericana14. 

                                                                                                                                   
formal, sino que es preciso ir directamente a verificar la calidad de la ley”. Cfr. 
MART N-RETORTILLO BAQUER, cit., p. 395. 
12 Expresión utilizada por QUERALT JIMENEZ (La interpretación de los derechos: del 
Tribunal Estrasburgo al Tribunal Constitucional. Ob. cit., pp. 104 y 105), y que 
adaptamos en el presente trabajo. 
13 Se requiere que el tratado internacional contenga normas sustantivas (self-executing) 
que reconocen los derechos humanos, exceptuando las normas self-not executing. Por 
ejemplo, los artículos 3 a 10, 12, 13, 15 al 17 (con excepción de los acápites 4 y 5), 20 a 
22, 24 y 25 de la Convención Americana son normas sustantivas de aplicación directa e 
inmediata. De estos derechos, a su vez, conforman el denominado por la doctrina 
núcleo duro (inderogables) de los derechos humanos los reconocidos en los artículos 3 
(derecho al reconocimiento de la personalidad jurídica), 4 (derecho a la vida), 5 
(derecho a la integridad personal), 6 (prohibición de la esclavitud y servidumbre), 9 
(principio de legalidad y de retroactividad), 12 (libertad de conciencia y de religión), 17 
(protección de la familia), 20 (derecho a la nacionalidad), 23 (derechos políticos) y las 
garantías judiciales (artículo 8), indispensables para la protección de tales derechos. 
Esta enumeración taxativa está contenida en el artículo 27 de la Convención 
Americana. Algún sector de la doctrina identifica y califica algunos de estos derechos 
como normas de ius cogens: 4 (derecho a la vida), 5.2 (nadie debe ser sometido a 
torturas ni a penas o tratos crueles, inhumanos o degradantes), 6 (prohibición de la 
esclavitud y servidumbre), y 9 (principio de legalidad y de retroactividad). Cfr. 
FERNANDEZ LIESA, CARLOS R. (2013). El Derecho Internacional de los Derechos 
Humanos en perspectiva histórica. Navarra (Espa a): Editorial Civitas, Thomson 
Reuters, pp. 264 y 265.  
14 Se trata del control de convencionalidad de la jurisprudencia que sigue produciendo 
efectos jurídicos. La Corte Interamericana hace el examen de confrontación de la 
jurisprudencia nacional aplicada en el caso concreto (civil, penal, laboral, 
constitucional, contencioso administrativa, agraria, disciplinaria, etc.) con la 
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5. Para establecer el conflicto normativo sustancial de 
inconvencionalidad en el caso concreto a resolver hay que verificar 
para la época en que ocurrieron los hechos las siguientes premisas: 

 La vigencia de normas constitucionales, legales o 
reglamentarias, jurisprudencia, prácticas judiciales o administrativas, en 
el ordenamiento jurídico interno15. 

 Que se encuentre en vigor la Convención Americana u otros 
tratados de derechos humanos16.  

                                                                                                                                   
jurisprudencia de dicha Corte, con el objeto de establecer la incompatibilidad de aquella 
con esta. Generalmente se refiere a una línea jurisprudencial aplicada reiteradamente; 
por ejemplo, en materia de violaciones a derechos humanos la Corte repara 
integralmente el daño, mientras que la jurisprudencia contencioso administrativa 
simplemente dispone indemnizaciones, a título de datos materiales y morales, es decir, 
no repara integralmente el daño. En la justicia penal militar en casos de crímenes de 
lesa humanidad y violaciones a derechos humanos, los militares inculpados del delito 
son absueltos por tribunales penales militares reiterando su jurisprudencia, los cuales 
son dependientes orgánica y funcionalmente del poder ejecutivo y que actúan con 
parcialidad recibiendo órdenes militares; esta jurisprudencia reiterada es contraria al 
acquis conventionnel. Así mismo, la Corte hace control de las prácticas administrativas 
o judiciales que son aquellas conductas o comportamientos institucionales que adoptan 
los servidores públicos, en el ejercicio de sus funciones públicas, conformando una 
práctica indefinida, por ejemplo, el tratamiento discriminatorio a migrantes de origen 
afrodescendientes en aeropuertos de algunos países europeos; lo mismo sucede con 
algunos latinoamericanos; la práctica judicial de obstruirle al defensor de presos 
políticos el acceso a los expedientes penales, su ocultamiento o fraccionamiento. 
15 “(…) la vigencia de una norma de derecho interno, que per se crea una situación legal 
que afecta los derechos protegidos por un tratado de derechos humanos, constituye, en 
el contexto de un caso concreto, una violación continuada de dicho tratado”. Voto 
concurrente del Juez Cançado Trindade en el Caso de “La última tentación de Cristo”, 
párr. 40, num. quinto. 
16 La Corte IDH, en el Caso Masacres de Rio Negro contra Guatemala, para los efectos 
del parámetro de convencionalidad, incluye además la Convención Interamericana 
sobre Desaparición Forzada de Personas, la Convención Interamericana para Prevenir y 
Sancionar la Tortura, y la Convención Interamericana para Prevenir, Sancionar y 
Erradicar la Violencia Contra la Mujer (Excepción preliminar, fondo, reparaciones y 
costas, Sentencia de septiembre 4 de 2012), precisando lo siguiente: “En esta tarea, los 
jueces y órganos vinculados a la administración de justicia, como el ministerio público, 
deben tener en cuenta no solamente la Convención Americana y demás instrumentos 
interamericanos, sino también la interpretación que de estos ha hecho la Corte 
Interamericana” (párr. 262). En el caso de las Masacres de El Mozote y lugares 
aledaños contra El Salvador, la Corte también incluye el Protocolo II adicional a las 
Convenciones de Ginebra de 1949 sobre Derecho Internacional Humanitario como 
parámetro de convencionalidad (párr. 284). Consideramos que también debe incluirse la 
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 Que las dos normas (Convención Americana u otros tratados 
y las normas jurídicas internas) tengan el mismo ámbito de validez y 
coincidan en el tiempo para su aplicabilidad en la jurisdicción interna. 

 Que la jurisprudencia de la Corte IDH y la jurisprudencia, 
prácticas nacionales, también tengan el mismo ámbito de validez y 
coincidan en el tiempo para su aplicabilidad en la jurisdicción interna. 

6. Que exista una manifiesta incompatibilidad sustantiva 
(contradictio in terminis) entre la norma jurídica o la jurisprudencia, 
prácticas judiciales o administrativas internas y la norma sustancial 
convencional y/o la jurisprudencia de la Corte Interamericana17. Es 
otras palabras, que se presente un conflicto de dos normas que no 
puedan ser aplicadas a un mismo tiempo para resolver el caso concreto.  

7. El escrutinio de adecuación18 material que hace el Tribunal 
Interamericano, en el caso concreto, consiste en el examen de 
confrontación normativo del ordenamiento jurídico interno y/o de la 
jurisprudencia nacional frente al acquis conventionnel –el parámetro de 
convencionalidad–, con el objeto de establecer la incompatibilidad 
sustancial, directa e inmediata19 de la norma, o de la jurisprudencia, o 
de las prácticas nacionales con el acquis conventionnel. Además, el 
Tribunal en su valoración determinará si la aplicación de la norma 
incompatible, genera el incumplimiento de las obligaciones 
internacionales específicas (derechos humanos civiles y políticos, 
artículos 3 a 25) en relación con el incumplimiento de las obligaciones 
internacionales generales derivadas de los artículos 1.1, 2 y de la 
Convención Americana. 

                                                                                                                                   
Declaración Americana de los Derechos y Deberes del Hombre (1948) como parámetro 
de convencionalidad, respecto de los Estados que no son Parte en la Convención 
Americana y que son Estados Miembros de la OEA.  
17 La contradictio in terminis se presentara –manifiestamente– entre normas jurídicas de 
aplicación directa e inmediata, jurisprudencia y prácticas internas vigentes ( es decir, 
que  están surtiendo efectos jurídicos) y las normas sustantivas self-executing (de 
aplicación directa e inmediata) contenidas en la Convención Americana u otros tratados 
en vigor, o la Declaración Americana de los Derechos y Deberes del Hombre; normas 
válidas y aplicables unas y otras en casos concretos en la jurisdicción interna, como se 
explicó anteriormente. 
18 Expresión acusada por QUERALT JIMÉNEZ. Ob. cit., p. 104. 
19 Cfr. Corte IDH. Caso del Tribunal Constitucional (Camba Campos y otros) contra 
Ecuador. Excepciones preliminares, fondo, reparaciones y costas. Sentencia de agosto 
28 de 2013, parr. 276. 
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8. Determinado el conflicto normativo de inconvencionalidad se 
procederá a la interpretación de la Convención Americana u otros 
tratados20 y el ordenamiento jurídico interno. La interpretación la 
realiza la Corte en el marco del supuesto fáctico calificado y de jure 
aplicando la Convención Americana y la jurisprudencia convencional, 
con el fin de concluir que el ordenamiento jurídico interno (normas, 
jurisprudencia o prácticas) aplicado por el juez nacional para resolver el 
caso sería inconvencional. 

9. La Corte establecerá en el caso concreto las violaciones a los 
derechos humanos reconocidos en la Convención Americana y/o la 
transgresión de la jurisprudencia interamericana –acquis 
conventionnel–, que con la aplicación de la norma (constitucional, legal 
o reglamentaria) y/o de la jurisprudencia, de las prácticas judiciales o 
administrativas inconvencionales afectaron a un ser humano o a un 
grupo de personas determinadas, individualizadas e identificadas  
–presuntas víctimas y/o sus familiares–. 

No obstante lo anterior, la jurisprudencia de la Corte ha 
evolucionado progresivamente distinguiendo si la norma nacional es o 
no de aplicación inmediata21. Dependiendo del caso concreto la Corte 
se ha referido a la existencia22 de la norma interna, a su expedición23 
(o inicio), o su vigencia24, o su aplicación25. 

                                                            
20 Convención de Viena sobre el Derecho de los Tratados, art. 31, Reglas generales de 
interpretación, y la Convención Americana sobre Derechos Humanos, art. 29, Reglas 
especiales de interpretación, entre otras, aplicando los principios pro personae y del 
efecto útil.  
21 Corte IDH. Opinión Consultiva OC-14/94, “Responsabilidad Internacional por 
expedición y aplicación de leyes violatorias de la Convención Americana sobre 
Derechos Humanos” (arts. 1 y 2), parrs. 39 al 43. Con anterioridad explicamos que se 
trata de leyes de aplicación directa e inmediata que deben estar vigentes surtiendo 
efectos jurídicos en el momento que sucedieron los hechos.  
22 En el Caso Raxcaco Reyes contra Guatemala (Sentencia de septiembre 15 de 2005) 
concluye que: “La sola existencia del artículo 201 del Código Penal guatemalteco, que 
sanciona con pena de muerte obligatoria cualquier forma de plagio, es per se violatoria 
[del artículo 2 de la Convención]”, y remite para que el lector confronte a los Casos 
Lori Berinson MejIa contra Perú (Sentencia de noviembre 25 de 2004, párr. 221); 
Hilare, Constantine y Benjamin y otros contra Trinidad y Tobago (Sentencia de junio 
21 de 2002); Cantoral Benavides contra Perú  (Sentencia de agosto 18 de 2000, párr. 
176); Suarez Rosero contra Ecuador (Sentencia de noviembre 12 de 1997, párr. 98), y 
finalmente citamos en este orden de ideas el Caso La Cantuta contra Perú (Sentencia de 
noviembre 29 de 2006, párr. 169).  
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10. Como consecuencia de lo anterior (la inconvencionalidad 
normativa, jurisprudencial o de prácticas) se configuraría un hecho 
internacionalmente ilícito26 atribuible al Estado Parte en la Convención 
Americana u otros tratados, generando de inmediato la responsabilidad 
internacional del Estado (tempus commisi delici) por dichas violaciones 
a los derechos convencionales y/o la jurisprudencia convencional 
(acquis conventionnel) y, por consiguiente, nacerá la obligación 
internacional a cargo del Estado de reparar integralmente los daños 
materiales e inmateriales a las víctimas y/o sus familiares (restitutio in 
integrum), según el supuesto fáctico calificado y los daños debidamente 
probados. 

11. El Tribunal Interamericano mediante sentencia ordena al 
Estado las reparaciones integrales de los daños disponiendo el cese 
(poner fin a la conducta estatal inconvencional) de los efectos jurídicos 
de las normas, jurisprudencia y prácticas inconvencionales (hechos 
internacionalmente ilícitos de carácter continuo), estableciendo además 
las obligaciones internacionales de resultado de naturaleza jurídica27 
de adoptar seguridades y garantías de no repetición28; para hacer 
efectivas estas obligaciones y las siguientes el Estado deberá: reformar 
la Constitución, derogar, modificar, anular la ley o el acto 
administrativo, o completar sus contenidos; expedir una ley o un acto 
administrativo, o adecuar la jurisprudencia o prácticas internas a la 
jurisprudencia de la Corte, y las demás reparaciones que fueren 
necesarias para restablecer la situación jurídica anterior (restitutio in 

                                                                                                                                   
23 Corte IDH. Caso Trabajadores cesados del Congreso contra Perú. Sentencia de 
noviembre 24 de 2006, párr. 118.  
24 Corte IDH. Caso Zambrano Vélez y otros contra Ecuador. Sentencia de julio 4 de 
2007, párr. 68. 
25 Corte IDH. Caso Dacosta Cadogan contra Barbados. Excepciones preliminares, 
fondo, reparaciones y costas. Sentencia de septiembre 24 de 2009, párr. 74. 
26 “Hay hecho internacionalmente ilícito del Estado cuando un comportamiento 
consistente en una acción u omisión: a) es atribuible al Estado según el derecho 
internacional; y b) constituye una violación de una obligación internacional del Estado” 
(artículo 2 de la Resolución 56/83 sobre responsabilidad del Estado por hechos 
internacionalmente ilícitos, Comisión de Derecho Internacional, 53Є sesión, 2001). 
27 Cfr. FERNANDEZ SANCHEZ, PABLO ANTONIO (1987). Las obligaciones de los Estados 
en el marco del Convenio Europeo de Derechos Humanos. Madrid: Ministerio de 
Justicia, p. 65. 
28 En jurisprudencia anterior la Corte Interamericana las había incluido bajo el título de 
medidas de satisfacción.  
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integrum) a las violaciones, y que el Estado garantice a las víctimas y/o 
sus familiares el respeto y el libre y pleno ejercicio de sus derechos 
reconocidos en la Convención, adecuando de esta forma el 
ordenamiento jurídico interno29 al acquis conventionnel . 

12. Una vez realizada la adecuación normativa por el Estado en 
cumplimiento de la sentencia internacional, existirá coherencia entre el 
ordenamiento jurídico interno y el ordenamiento jurídico internacional, 
restaurándose así la seguridad jurídica.  

13. En conclusión, por medio del test de convencionalidad se 
evidenciará la primacía de la Convención Americana sobre derechos 
humanos u otros tratados de derechos humanos en el ordenamiento 
jurídico interno, incluida la Constitución, en estos casos resueltos por la 
Corte Interamericana.  

 
 
 
 
 
 
 
 
 
 
 
 

                                                            
29 En muchos casos se trata de falencias de técnica legislativa porque, por ejemplo, en 
el proceso de elaboración de los proyectos de ley se omitió en la exposición de motivos 
el estudio de la adecuación del texto normativo del proyecto a la Convención 
Americana u otros tratados referentes a la protección de los derechos humanos y/o la 
jurisprudencia de la Corte Interamericana como fuentes del derecho interno en los 
Estados americanos que son Parte en este tratado. CFR. GARCIA-ESCUDERO MARQUEZ, 
PIEDAD (2005). “Nociones de técnica legislativa para el uso parlamentario”. En: Revista 
Parlamentaria de la Asamblea de Madrid. N° 13. Madrid, diciembre. 
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HUMAN RIGHTS: 

INTERNATIONAL LEGAL ASPECTS 
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Cybercrime is «international» or «transnational» – there are ‘no 

cyber-borders between countries'. International cybercrimes often chal-
lenge the effectiveness of domestic and international law and law en-
forcement. Since existing laws in many countries are not tailored to 
deal with cybercrime, criminals increasingly conduct crimes on the In-
ternet in order to take advantages of the less severe punishments or dif-
ficulties of being traced. No matter in developing or developed coun-
tries, governments and industries have gradually realized the colossal 
threats of cybercrime on economic and political security and public in-
terests. However, complexity in types and forms of cybercrime increas-
es the difficulty to fight back. In this sense, fighting cybercrime calls 
for international cooperation. Various organizations and governments 
have already made joint efforts in establishing global standards of legis-
lation and law enforcement both on a regional and on an international 
scale. U.S.-China's cooperation is one of the most striking progress re-
cently because they are the top two source countries of cybercrime. 

Traditional crime is evolving, with the Internet making it easier 
and less risky for criminals to perpetuate crime. The Statistics shows 
that 25 percent decrease in armed robberies in 2011, which attributed to 
the fact that “criminals are migrating online to make money”. Bank 
robberies have involved perpetrators walking into banks with key-
stroke devices to conduct cybercrime on the premises, for example. 
Buying and selling illicit drugs, even hiring contract killers, can take 
place anonymously online, using virtual currencies. Whereas physical 
crime requires the perpetrator to be close to the site of the crime, cyber-
criminals “can operate against anyone in the world, from anywhere in 
the world.” Many are using hidden servers such as Tor or onion ano-
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nymity software, to perpetrate crimes like child pornography, making it 
virtually impossible to detect and deter them.  

We want an open and free Internet on the one side and a secure 
and safe Internet on the other … We all share the view that we have a 
fundamental right to freedom of expression but also the right not to be 
victims of crime. We need to entrust someone in society to bypass pri-
vacy in the physical and digital world to create safety and security. 
People consider the internet as a site of democratic freedom and as a 
new kind of public sphere. While there are good reasons for optimism, 
any social digital space also has its dark side. Citizens and governments 
alike have expressed anxiety about cybercrime and cyber-security. The 
European Cybercrime Center was deeply concerned about the world’s 
ability to stem the tide of cybercrime, given the rate at which people 
and their lives – are migrating online. Over the next three years the 
number of Internet users will almost double from 2.7 billion to four 
billion. 

Both states and corporations had to take responsibility to respect 
individual human rights and ensure that its practices did not harm those 
rights. The Global Initiative against Transnational Organized Crime had 
been formed because of the growing necessity for a more strategic and 
global emphasis on fighting organized crime. Cybercrime is one of the 
Global Initiative’s three key priority areas – along with environmental 
organized crime and organized crime occurring in zones of fragility and 
conflict. Experts have advised that unless the avalanche of cybercrime 
is addressed with urgency and with speed it will not be possible to catch 
up, it is imperative that collaborative approaches to addressing cyber-
crime are developed. The Global Initiative exists as a platform to de-
bate, develop and formulate responses to organized crime, and promote 
the building blocks towards a global strategic response.  

In this regard it is worth drawing attention to the International 
Telecommunication Union’s definition of cyber security, which “strives 
to ensure the attainment and maintenance of the security properties of 
the organization and user’s assets against relevant security risks in the 
cyber environment”. Priorities include drastically reducing cybercrime 
and fostering international co-operation on combating cybercrime, 
pointing to various articles in the Universal Declaration of Human 
Rights that enshrine the individual’s right to privacy and by extension, 
“the right to protection of personal data”.  
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There is a recent article in the Wall Street Journal that states that 
military companies are increasingly touting their cyber security services 
to corporate clients. It is cause for concern that an individual’s right to 
privacy and his right to security is increasingly being driven by the pri-
vate sector, in a framework that is largely unregulated. Thus, protection 
of an individual’s right to privacy depends on the practices of that par-
ticular company – and not on whether governments have developed a 
secure set of policies against cybercrime.  

Speaking on the need for “cyber justice” it is imperative to take 
advantage of new technologies to fight cybercrime. The current law 
enforcement and justice system is very slow, adding that the Budapest 
Convention and Rome Statute are good advances in organizing nations 
to respond to global threats. It is important, that cybercrime efforts are 
directed not just at protecting companies but at employees and custom-
ers too.  

We can conclude by expecting that the Global Initiative could act 
as a platform for conveying messages without those messages being 
perceived as emanating from one political power to another. The urgen-
cy is such that this wave will dump us and wash over us if we don’t 
take it more seriously as citizens, corporations and governments. 

Moving forward, there is a hope that the Global Initiative will 
continue to support and sensitize different actors in both developed and 
developing countries to the risks of cybercrime and the need for en-
hanced cyber security. In particular, the Global Initiative will seek to 
advance pilot projects in the area of reducing sexual exploitation of 
children online, and of catalyzing a greater momentum for cyber securi-
ty in the BRICS countries. The Global Initiative is also seeking to better 
understand how the internet is enabling other forms of transnational 
organized crime, including wildlife crime, money laundering and drug 
trafficking. 
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In the contemporary situation of changes the economic activity 
plays important role within globalization and improvement of living 
standards of population of all the world. The transnational corporations 
are leaders in this sphere.  

Since 2005 the world community pays increased attention to the 
problem of Human Rights protection in transnational activities. And 
this initiative is headed by the UN. 

The reason for that is mentioned in art.1 of the UN Charter set-
ting among the purposes of the UN the aim “to achieve international 
cooperation in solving international problems of an economic, social, 
cultural, or humanitarian character, and in promoting and encouraging 
respect for human rights and for fundamental freedoms for all without 
distinction as to race, sex, language, or religion”.1 

In 2005 the UN Commission on Human Rights adopted resolu-
tion requesting “Secretary-General to appoint a special representative 
on the issue of human rights and transnational corporations and other 
business enterprises”.2 

According to this resolution his functions are: 
(a) To identify and clarify standards of corporate responsibility 

and accountability for transnational corporations and other business 
enterprises with regard to human rights; 

                                                            
1 UN Charter, 1945. URL: http://www.un.org/en/documents/charter/chapter1.shtml 
(21.04.2015). 
2 UN Commission on Human Rights Resolution 2005/69. URL: 
http://www.google.ru/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0CCYQFj
AB&url=http%3A%2F%2Fap.ohchr.org%2Fdocuments%2FE%2FCHR%2Fresolutions
%2FE-CN_4-RES-2005-69.doc&ei=BRY3Vd-jOMb8ywPh1oHQAg&usg= 
AFQjCNFeWJEhx7ywdI6W8zXZzpti1TtZ0w&sig2=6DwefG0joQIyBXQmFI5sIQ&b
vm=bv.91071109,d.bGQ (21.04.2015). 
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(b) To elaborate on the role of States in effectively regulating and 
adjudicating the role of transnational corporations and other business 
enterprises; 

(e) To compile a compendium of best practices of States and 
transnational corporations and other business enterprises; 

Also he should cooperate with the Special Adviser to the Secre-
tary-General and consult with all stakeholders, including States, inter-
national and regional organizations such as the International Labour 
Organization, the United Nations Conference on Trade and Develop-
ment, the United Nations Environment Programme and the Organiza-
tion for Economic Co-operation and Development, transnational corpo-
rations and other business enterprises, and civil society, including em-
ployers’ organizations, workers’ organizations, indigenous and other 
affected communities and non-governmental organizations.  

In 2005, Professor John Ruggie (U.S.) was appointed a Special 
Representative of the UN Secretary-General on Business and Human 
Rights.  

The Special Representative of the UN Secretary-General on 
business and human rights (SRSG) held a series of multi-stakeholder 
consultations3 in the fall of 2007, which were intended to inform his 
2008 report to the Human Rights Council. 

The consultation focused on the question of how companies can 
ensure that they respect human rights. Further discussion and elabora-
tion is needed concerning some of the difficult conceptual and opera-
tional issues the consultation addressed. 

On the base of these consultations the Human Rights Council un-
animously “welcomed” the “Protect, Respect and Remedy” Framework 
proposed by the Special Representative in his final report under the 
2005 mandate.4 

This policy framework comprises three core principles:  

                                                            
3 Corporate responsibility to respect Human rights, 2007. URL: http://www.reports-
and-materials.org/sites/default/files/reports-and-materials/Ruggie-Geneva-4-5-Dec-
2007.pdf (21.04.2015). 
4 Protect, Respect and Remedy: a Framework for Business and Human Right, 2008. 
URL: http://www.reports-and-materials.org/sites/default/files/reports-and-materials/ 
Ruggie-report-7-Apr-2008.pdf (21.04.2015). 
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1. the State duty to protect against human rights abuses by third 
parties, including business, through appropriate policies, regulation, and 
adjudication;  

2. the corporate responsibility to respect human rights, which 
means to act with due diligence to avoid infringing on the rights of oth-
ers; 

3. the need for greater access by victims to effective remedies, 
judicial and non-judicial. 

In 2008, the Human Rights Council renewed the Special Repre-
sentative’s mandate for a period of 3 years until June 20115. 

The resolution requested the Special Representative to operation-
alize the framework elaborated and specifically: 

 To provide views and recommendations on ways to strengthen 
the fulfillment of the duty of the State to protect all human rights from 
abuses by transnational corporations and other business enterprises, 
including through international cooperation; 

 To explore options and make recommendations, at the national, 
regional and international levels, for enhancing access to effective 
remedies available to those whose human rights are impacted by corpo-
rate activities; 

On 14 September 2010, SRSG, Professor John Ruggie, convened 
an expert meeting to explore the role and limits of extraterritoriality in 
the business and human rights domain, especially vis-à-vis countries in 
which multinational corporations are domiciled.6 This not summarizes 
the discussion’s main themes – it does not necessarily represent the 
views of the SRSG or of any particular participant. 

On 16 June 2011 the Human Rights Council unanimously en-
dorsed Guiding Principles on Business and Human Rights7 for imple-
menting the UN “Protect, Respect and Remedy” Framework, providing 

                                                            
5 UN Human Rights Council Resolution 8/7, 2008. URL: 
http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_8_7.pdf (21.04.2015). 
6 Exploring extraterritoriality in business and human rights: summary note of expert 
meeting, 2010. URL: http://business-humanrights.org/sites/default/files/media/ 
documents/ruggie-extraterritoriality-14-sep-2010.pdf (21.04.2015). 
7 Guiding Principles on Business and Human Rights, 2011. URL: 
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf 
(21.04.2015). 
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– for the first time – a global standard for preventing and addressing the 
risk of adverse impacts on human rights linked to business activity.  

The Guiding Principles are the product of six years of research 
and extensive consultations led by the Special Representative, involv-
ing governments, companies, business associations, civil society, af-
fected individuals and groups, investors and others around the world.  

These principles are: 
 The State Duty to Protect Human Rights 
 The Corporate Responsibility to Respect Human Rights  
 The need for greater Access to Remedy for victims of business-

related abuse.  
These Guiding Principles apply to all States and to all business 

enterprises, both transnational and others, regardless of their size, sec-
tor, location, ownership and structure. 

These Guiding Principles should be understood as a coherent 
whole and should be read, individually and collectively, in terms of 
their objective of enhancing standards and practices with regard to 
business and human rights so as to achieve tangible results for affected 
individuals and communities, and thereby also contributing to a socially 
sustainable globalization.  

The purpose of this paper is to assess the impact of the Ruggie 
Framework and Guiding Principles on transnational human rights liti-
gation. ‘Transnational human rights litigation’, in essence, refers to le-
gal claims brought against ‘transnational corporations’ for human rights 
harms, typically by workers or communities from so-called ‘host’ states 
but in the courts of so-called ‘home’ states (where the parent company 
or ‘core’ company in a transnational corporate group is based). 

A core part of the proposals and the principles relate to the de-
velopment of non-judicial mechanisms to seek to resolve grievances. 
This is an area in relation to which there is certainly a lot of work to be 
done. The Guiding Principles reinforce the importance of State-based 
and other mechanisms, such as those contained in collective agree-
ments, but specifically states that industry, multi stakeholder and other 
collaborative groups should ‘ensure that effective grievance mecha-
nisms are available'. 

During his mandate, the Special Representative identified in-
stances where the Framework was used and referred to by governments, 
national human rights institutions, NGOs, companies and business or-
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ganizations, investors, international organizations, academics, UN Spe-
cial Procedures and legal organizations and others. 

Both the Ruggie Framework and Guiding Principles were 
quickly universally or nearly universally accepted by all relevant actors: 
Governments, the business community and – arguably, to a lesser ex-
tent – civil society. 

Since then, the Ruggie Framework and Guiding Principles have 
become undoubtedly the focal point in the business and human rights 
debate. 

The Special Representative’s mandate finished in June 2011. 
On 16 June 2011 the Human Rights Council decided to establish 

a Working Group on the issue of human rights and transnational corpo-
rations and other business enterprises.8 

Its mandate includes: 
 To promote the effective and comprehensive dissemination and 

implementation of the Guiding Principles on Business and Human 
Rights: Implementing the United Nations “Protect, Respect and Rem-
edy” Framework; 

 To conduct country visits and to respond promptly to invita-
tions from States;  

 To guide the work of the Forum on Business and Human 
Rights; the issue of human rights and transnational corporations and 
other business enterprises to discuss trends and challenges in the im-
plementation of the Guiding Principles (on Business and Human 
Rights) and promote dialogue and cooperation on issues linked to busi-
ness and human rights, including challenges faced in particular sectors, 
operational environments or in relation to specific rights or groups, as 
well as identifying good practices 

Directly after taking up its functions in November 2011, the 
Working Group made a public call to States and other stakeholders for 
input to help inform its planning, methods of work and focus areas. 
More than 75 submissions were received before the first session of the 
Working Group, held from 16 to 20 January 2012. During the first ses-
sion, the Working Group also engaged in introductory exchanges with 

                                                            
8 UN Doc. A/HRC/RES/17/4. URL: http://business-humanrights.org/sites/default/ 
files/media/documents/un-human-rights-council-resolution-re-human-rights-
transnational-corps-eng-6-jul-2011.pdf (21.04.2015). 
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more than 140 stakeholders from 103 organizations and with delega-
tions representing some 58 States Members of the United Nations.9 

For this time it already visited three countries: 
 Mongolia, 8-17 October 2012; 
 United States of America, 22 April-1 May 2013; 
 Ghana, 8-17 July 2013; 
 Azerbaijan 18-27 August 2014. 
In June 2014 at its twenty-sixth session (in resolution 26/22), the 

Human Rights Council decided to extend the Working Group's mandate 
for a period of three years. 

Throughout its mandate, the Working Group has called on States 
to develop national action plans as a key tool for effective implementa-
tion of the Guiding Principles, while acknowledging that implementing 
the Guiding Principles can take many forms, and that one size does not 
fit all. 

Some Governments have launched national action plans to im-
plement the Guiding Principles, including Denmark, Italy, the Nether-
lands and the United Kingdom of Great Britain and Northern Ireland, 
and others are reported to be developing such plans.10 

Despite of all these initiatives the obligations binding for the 
transnational corporations (international treaty) do not exist and their 
creation is discussed now in many regional and universal organizations 
of the world. As it is expressed by some stakeholders, the underlying 
assumption behind the formulation of an international treaty is that such 
an instrument is best positioned: (a) to correct inadequacies in existing 
bilateral and multilateral investment treaties and arbitration proceedings 
that settle disputes related to corporate impact, which often do not leave 
enough space for States to protect their citizens against adverse corpo-
rate impact, while protecting the interests of investors; (b) to provide 
                                                            
9 Margaret Jungk Report of the Working Group on the issue of human rights and trans-
national corporations and other business enterprises, 2012. URL: 
http://www.ohchr.org/Documents/Issues/Business/A.HRC.20.29_en.pdf (21.04.2015). 
10 Report of the Working Group on the issue of human rights and transnational corpora-
tions and other business enterprises, 2014. URL: http://www.google.ru/ 
url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CBwQFjAA&url=http%3A%2
F%2Fwww.ohchr.org%2FEN%2FHRBodies%2FHRC%2FRegularSessions%2FSessio
n26%2FDocuments%2FA_HRC_26_25_ENG.doc&ei=Rgg_Vc3lLIK3swGYpIDQCg
&usg=AFQjCNEtppy1aNB7HoqvXvJ0qkngmBIyhg&sig2=ueruNO_pnbVFaXn32mM
9Ew&cad=rjt (21.04.2015). 
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for legal accountability and remedy where transnational corporations 
are involved in human rights abuses and where States have been reluc-
tant to adopt appropriate prevention and remedy measures; and (c) to 
provide for a clear division of responsibilities between “home” and 
“host” States. 
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The ethical concept of human dignity is the corner stone of hu-

man rights doctrine and philosophy. It is a fluid concept that so far 
lacks a terminal definition, yet its central role in any debate in the area 
of bioethics has frequently been confirmed and has helped the devel-
opment of legal standards in this area.  

While it is defined in relation to specific conduct, such as for ex-
ample in relation to torture, discrimination, and more specifically in the 
area of bioethics as a barrier to human cloning and to germ line inter-
vention in large parts, the concept has remained rather ill-defined. 
When then used outside of these narrowly confined cases human digni-
ty remains a rather vague concept, which then comes with several diffi-
culties. The concept, for example, does not settle who exactly the bear-
er of human dignity is, what actions are conducive to respect for human 
dignity in such areas as human genetic enhancement and what the state 
has to do in relation to human dignity to honour its obligations under 
international law. 

Human dignity is inviolable and it must be respected and pro-
tected. The dignity of the human person is not only a fundamental right 
in itself, but constitutes the basis of fundamental rights in international 
law. The 1948 Universal Declaration of Human Rights enshrined this 
principle in its preamble: “Recognition of the inherent dignity and of 
the equal and inalienable rights of all members of the human family is 
the foundation of freedom, justice and peace in the world.” 

For this reason the dignity of the human person is part of the sub-
stance of any right protected under international human rights law. It 
must, therefore, be respected, even where a right is restricted. 

Biological and medical research and developments in technology 
have produced spectacular advances in the health field. However, these 
advances raise ethical issues that affect the individual and protection of 
the individual’s rights and dignity. 
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Discussion of the position of personal rights in the human rights 
system is based on the following provisions. Firstly, personal rights 
should be considered as part of the human rights system, the essence of 
which is disclosed in conjunction with other fundamental human rights. 
Secondly, personal rights form a system comprising a number of indi-
vidual powers, forming the content of these rights. 

Respect for personal autonomy is strongly linked to and, accord-
ing to certain interpretations, derives from the notion of human dignity. 
It is directly derived from binding international human rights law. Indi-
viduals cannot be instrumentalised and treated merely as means to a 
scientific end; they should be granted the authority to make autonom-
ous decisions in all aspects of their lives where their decisions do no 
harm to others. 

There are a lot of new dilemmas related to medicine, biology, 
ethics, technology, serious social and public issues. They are a biosafe-
ty and genetic engineering, and cryology, cloning, the use of human 
embryonic stem cells, surrogate motherhood, transplantation, euthana-
sia and so on. It is all about personal human rights that have emerged in 
the process of objectification of law which is to improve 
the efficiency of their regulation. 

Studying the norms of Russian and international legislation in re-
spect of personal rights, and, given the unsettled claims to the somatic 
rights of person, we can talk about a specific, but non-exhaustive list of 
such rights, freedoms and legitimate interests. The presence of a single 
object orientation of these rights is evidence in favor of a correlation 
between them and interdependence, and allows us to conclude that in 
the sum these rights also form a system of personal (physical) rights. 

In our opinion, this system includes the following rights: 
1. The right to genetic modification (change of gene code clon-

ing); 
2. Reproductive Rights (artificial insemination, in vitro fertiliza-

tion surrogate motherhood, abortion, sterilization, medical, etc.); 
3. The right to transplantation of organs, tissues, cells; 
4. The right to sex change (transsexuality); 
5. The right to change the appearance (cosmetic surgery, other 

forms of modification and restoration of the body); 
6. Freedom to choose the form of death; 
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7. The right to participate in biomedical research and other 
rights.  

These personal human rights comprise not an exhaustive list, be-
cause of dynamic development of social relations, innovation of science 
and technology, which soon will lead to the discovery of new areas of 
transformation of resources of the human body. 

Human rights are characterized by a number of features embo-
died in the Constitution that are unique to these rights: 

– the Constitution of the Russian Federation points to interna-
tional law and universally recognized sources of human rights. They are 
enshrined in a number of international legal instruments (Universal 
Declaration of Human Rights of 1948, the International Covenant on 
Civil and Political Rights of 1966, the International Covenant on Eco-
nomic, Social and Cultural Rights, 1966). As for the personal rights, 
there can be mentioned: the UN Convention on the Rights of the Child 
(1989), the Universal Declaration on the Human Genome and Human 
Rights (UNESCO, 1998), and others; 

– the Constitution says that human rights are recognized and 
guaranteed by the state. This means that the state is not the source of 
these rights and can not dispose of them at its discretion. Human rights 
exist prior to and outside of state recognition and fold as a result of the 
development of society, improving its economic and social organiza-
tion. 

Personal rights can be systemized on different grounds: depend-
ing on the degree of flexibility and tightness in the regulations – to le-
gally regulated and unregulated; based on the possibility of a time lim-
it – into absolute and relative, etc. 

We believe that the personal law in its entirety can be 
represented as a system of rights, which is divided into two large 
groups: basic (positive) and secondary (negative) personal rights. The 
first category includes the rights, the implementation of which in the 
use of science and technology is necessary to maintain the physiologi-
cal functions of organs or the life of the organism. This includes repro-
ductive rights, organ transplants, cloning body parts, etc. This group of 
rights has positive support from the state and receives a certain legal 
provision. 

The group of secondary or negative rights include somatic rights, 
persons who need their implementation in their own interests, for pur-
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poses not related to direct maintenance of the body life support. Sex 
change, plastic surgery, the right to choose the form of life ending, ge-
netic modifications are perceived as a violation of accepted norms in 
society and are often considered as a prohibited norm in legislations. 

On the similar grounds, from the perspective of the implementa-
tion of the objectives they can be divided into several groups: 

1. Diagnostic personal rights. 
The essence of these rights is the ability to order your body to 

explore its features, the possible deficiencies and diseases of the body. 
These include the right to participate in biomedical experiments and 
research, the right to genetic diagnosis with possible subsequent im-
plementation of other somatic rights. 

2. Therapeutic personality rights. This group can carry relative 
rights of the individual to change his body in the case of medical neces-
sity: cure of diseases, the preservation of life, etc. This is also the right 
to gene therapy, transplantation of organs, tissues, cells, reproductive 
rights, in particular the use of assisted reproductive technologies, in 
vitro fertilization, surrogate motherhood services, medical sterilization 
and abortion in cases approved by physicians. 

3. Exceptional personal rights. This individual's right to own 
body simulation, changing its natural integrity and function on their 
own, to preserve the spiritual health. Medical or vital need for the im-
plementation of these rights is not presented here, it is expression of 
personal independence and autonomy in terms of his life and his body 
as an object. This may also include the right to abortion, and medical 
sterilization on a woman's request in the absence of medical necessity. 

Thus, speaking about the position of personal rights among the 
other rights, we can formulate the following provisions: 

1. Personal rights are an independent group of human rights re-
quiring its legislative recognition and legal regulation. 

2. Personal rights are human rights related to the rights of the 
fourth generation. 

3. Personal rights are a system, comprising a number of excep-
tional legal claims of personality to change and to dispose his or her life 
and bodily substance. 

4. Personal rights may be classified according to the different 
bases for certain groups: depending on the direction and implementa-
tion of the goals – for diagnostic, therapeutic, exclusive; depending on 
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the degree of flexibility and tightness in the regulations – for legally 
regulated and normatively unregulated; and based on the possibility of 
a time limit – to the absolute and relative rights. 

The feature of dynamically developing somatic rights is that 
these rights at the moment, having the basic character soon may be-
come negative, dangerous for the society. Thus, cloning, genetic model-
ing processes, etc. now is on the verge of necessity to be prohibited. 

The category of the personal rights is a necessary element of the 
modern right, in particular – systems of human rights. 

The personal rights are considered by us in different aspects: as 
the social phenomenon, as the legal instrument in public life of society 
and state. 

We believe that the personal rights represent independent group 
of the rights in system of human rights, inseparable from personal con-
stitutional rights of the person, needing own social and legal mechan-
ism of its implementation. 

Estimating the considered positions of the legal concept of per-
sonal human rights adequate to modern realities, it is possible to draw 
up a conclusion that the personal rights, firstly, are closely connected 
with physiological essence of the person; secondly, their development 
depends on scientific progress in area of medicine, equipment, biotech-
nologies; thirdly, they independently occupy their own place in the sys-
tem of human rights. 
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The right to health takes a significant place among the interna-

tionally recognized human rights, although its formulation and concep-
tualization is relatively recent and is characterized by particular vague-
ness. Such state of affairs can be explained by the fact that for a long 
time civil and political rights were recognized as primary ones1. In con-
trast, economic, social, and cultural rights were considered nonjusticia-
ble and were regarded only as general directives for states rather than 
rights and were poorly implemented. However, the end of the Cold War 
created an opportunity for recognition of the ‘interdependence and in-
divisibility of civil and political rights and economic, social rights’ that 
was declared at the Vienna World Conference on Human Rights in 
19932.  

The right to health is now widely invoked before the national as 
well as before the international courts, so in order to ensure the proper 
implementation and excluding the possibility of violations of this right, 
there is a need in finding out the key aspects referring to the formation 
and content of the right to health.  

To begin with, it is necessary to say that the right to health is 
mainly characterized by the lack of conceptual clarity3, so an analysis 
of the development of the concept of the right to health will help to un-
derstand the intended meaning of this right as a fundamental human 
right.  

                                                            
1 Leary V. The right to health in international human rights law // Health and Human 
Rights. 1994.  № 1. P.  27. 
2 Vienna declaration and programme of action. 12 July 1993. A/CONF.157/23. URL: 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/Vienna.aspx (accessed March 4, 
2015). 
3 Toebes B. Towards an improved understanding of the international human right to 
health // Human Rights Quarterly. 1999. № 3. P. 662.  
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The fact that before the 20th century the right to health did not 
emerge in any legal text is explained by the lack of technology and effi-
cacious medical intervention, moreover, health was considered as a fa-
vor, a gift of God or nature4.The declaration of the right to health in 
International law is closely connected with the events of the World War 
II, where the strategic role of health in maintaining global peace be-
came apparent.  

Thus, as it was stated above, after the World War II health was 
considered as a significant instrument in obtaining international peace: 
‘…among the areas in which the cooperation between states is neces-
sary to ensure peaceful and friendly relations between states, is the need 
to find solution to health problems’ (Article 55 of the United Nations 
Charter)5. To achieve this goal in 1946 the World Health Organization 
(hereinafter – WHO) was established by the United Nations. The 
preamble of the WHO Constitution that entered into force in 1948 for 
the first time in International law conceptualizes the unique right to 
health. Consequently, the obligation to fulfill not only the right to 
health of individuals but also to satisfy strategic interests of states and 
broader community was imposed on states. The WHO Constitution 
declares that ‘the enjoyment of the highest attainable standard of health 
is one of the fundamental rights of every human being’, defining health 
positively to include ‘a state of complete physical, mental, and social 
well-being and not merely the absence of disease or infirmity’6. Con-
cerning the intent of the WHO definition B.M. Meier says that it was to 
expand from the negative definition (absence of disease) to positive 
aspects consistent with the emerging focus on social medicine in 
1940s7. Notably, this concept constitutes the point of departure for the 
further development of the concept of the right to health. 

                                                            
4 Dujardin B. Health and human rights: the challenge for developing countries // Social 
Sciences & Medicine. 1994. № 9. P. 1262.   
5 Charter of the United Nations. 24 October 1945. 1 UNTS XVI. URL: 
http://www.un.org/en/documents/charter/index.shtml (accessed  March 3, 2015). 
6 Constitution of the World Health Organization. 17 November 1947. A/RES/131. 
URL: http://www.who.int/governance/eb/who_constitution_en.pdf (accessed March 3, 
2015).  
7 Meier B. The Highest Attainable Standard: The World Health Organization, Global 
Health Governance, and the Contentious Politics of Human Rights. Columbia Universi-
ty, 2009. P. 13. 
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Running a few steps forward, the above-mentioned WHO defini-
tion was reaffirmed and further broadened in the 1978 Declaration of 
Alma-Ata on Primary Health Care pointing out that in order to sustain 
primary health care it is necessary for states to ensure effective and 
equitable distribution of resources for maintaining health8. Taking into 
account these supplements B. Dujardin wrote that this Declaration had 
stated the conditions required to make the human right to health a reali-
ty9.  

Turning back in 1948, as far as the United Nations Charter only 
‘reaffirmed faith in fundamental human rights, and dignity and worth of 
the human person’10 but did not sufficiently defined the rights to which 
it referred, it was necessary to prepare a global human rights instrument 
in order to install the relationship between the state and its citizens. As 
a result, the Universal Declaration of Human Rights (hereinafter – 
UDHR) was adopted. It was a very complex process due to the fact that 
already the preconditions of the Cold War began to have its effect and, 
as A. Cassesse writes, it was not an easy task to combine the objectives 
of the Western countries (ensuring the protection of the civil rights) and 
the objectives of the socialist bloc and other countries (their concern 
was about social and economic rights)11.  

Finally, the right to health was not included as a specific right in 
the UDHR, it was not abandoned, it was bundled together with a series 
of economic and social rights: ‘Everyone has the right to a standard of 
living adequate for the health and well-being of himself and his family, 
including food, clothing, housing and medical care and the right to se-
curity in the event of...sickness, disability...’ (Art. 25 (1)12. Therefore, it 
is possible to say that the UDHR provides for the provisions that are 
health-related human rights and are necessary for health. For example, 

                                                            
8 Declaration of Alma-Ata on Primary Health Care. 6–12 September 1978. URL: 
http://www.who.int/publications/almaata_declaration_en.pdf (accessed March 3, 2015). 
9 Dujardin B. P. 1262. 
10 Charter of the United Nations. Preamble. 
11 Cassese A. Human Rights in a Changing World. London: Temple University Press, 
1990. P. 35–36.  
12 Universal Declaration of Human Rights. 217 A (III). 10 December 1948.  URL: 
http://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf (accessed 
February 4, 2015). 
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Gruskin et al. call the enumerated in Article 25 housing, food, clothing 
etc. as ‘the determinants of health’13. 

The stated-above polarized interests of the Eastern and Western 
countries in declaring and protecting human rights resulted in creation 
two different documents – the International Covenant on Civil and Po-
litical rights and the International Covenant on Economic, Social and 
Cultural rights (hereinafter – ICESCR). Article 12 of the latter consti-
tutes ‘the most authoritative reference’ for the right to health at the in-
ternational level14. The approach to setting out this right in the ICSECR 
is different from one in the UDHR: except a general affirmation of the 
right of everyone ‘to the enjoyment of the highest attainable of physical 
and mental health’, Article 12 of the ICSECR includes a non-
exhaustive list of ‘steps to be taken… to achieve a full realization of 
this right, but at the same time does not prescribes what these steps 
should be15. Opposite to the creators of the WHO Constitution the draf-
ters of this very article of the Covenant, including WHO ceased refer-
ring health with the idea of social medicine to a‘…biomedical vision of 
health, emphasizing antibiotics, medical technologies, and private ur-
ban hospitals as a means to achieve economic growth’16. It is important, 
that the ICESCR moved beyond the expression of ideals and principles 
to create legal obligations for the States that become parties to them. 

Thus, the fact that there is a right to health is very difficult to 
contest, but what it contains remains a question, so it is the time to ad-
dress another issue namely the structure of the right to health namely its 
normative content, the entitlements and freedoms of the rights holders 
and states obligations targeted to the full realization of the right to 
health.  

                                                            
13 Gruskin S., Mills E., Tarantola D. History, Principles, and Practice of Health and 
Human Rights // The Lancet. 2007. № 9585. P. 453.  
14 Nygren-Krug H. The right to health: from concept to practice  // Advancing the Hu-
man Right to Health / Zuniga J., Marks S., Gostin L. New York: Oxford University 
Press, 2013. P. 40.  
15 International Covenant on Economic, Social and Cultural Rights. UN Treaty Series. 
Vol. 993. P. 3. 16 December 1966. URL: http://www.ohchr.org/EN/ 
ProfessionalInterest/Pages/CESCR.aspx (accessed March 4, 2015). 
16 Marks S. The emergence and scope of the human right to health // Advancing the 
Human Right to Health / Zuniga J., Marks S., Gostin L. New York: Oxford University 
Press, 2013. P. 7. 
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The crucial event in establishing general common interpretation 
of the content of the right to health and its structure was the adoption in 
2000 of the General Comment № 14 by the Committee of Economic, 
Social and Cultural rights that was created to monitor the implementa-
tion of the ICESCR. As this non-binding document explains, the right 
to health means that States must generate conditions in which everyone 
can be as healthy as possible, so the right to health does not mean the 
right to be healthy, which is the commonly held view on this issue (pa-
ra 8)17. 

According to the General Comment № 14, the right to health has 
a ‘core content’ that refers to ‘the minimum essential level of the 
right’18 that states have to guarantee immediately, irrespective of their 
available resources. B. Toebes notes that the core content includes 
those elements without which the right loses its significance; it refers to 
those elements that encompass the essence of the right19. Therefore, 
basically states are to ensure access to health facilities, goods and ser-
vices, to safe water and basic sanitation, to essential drugs. States also 
must devise and review a national health strategy on the basis of ‘parti-
cipatory and transparent process’20. However, the statement that the 
right to health has some sort of minimum core is still criticized in the 
scientific literature21. 

Thus, whereas the core content consists of the elements that are 
to be guaranteed under any circumstances, the scope constitutes the 
general content of the right to health. Beyond the above-mentioned core 
obligations, the normative content of the right to health concern, as the 
first Special Rapporteur pointed out, freedoms, for instance, ‘the right 

                                                            
17 Committee on Economic, Social and Cultural Rights. General Comment № 14: The 
right to the highest attainable standard of health. E/C.12/2000/4. 11 August 2000. URL: 
http://www.un.org/documents/ecosoc/docs/2001/e2001-22.pdf (accessed March 4, 
2015). 
18 Ibid. Para 43. 
19 Toebes B. Towards an improved understanding of the international human right to 
health // Human Rights Quarterly. 1999. № 3. P. 672. 
20 Committee on Economic, Social and Cultural Rights. General Comment № 14: The 
right to the highest attainable standard of health. E/C.12/2000/4. 11 August 2000. URL: 
http://www.un.org/documents/ecosoc/docs/2001/e2001-22.pdf (accessed March 4, 
2015). Para 43. 
21 Young K. The Minimum Core of Economic and Social Rights: A Concept in search 
of Content // The Yale Journal of International Law. 2008. № 113. 
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to be free from non-consensual medical treatment, such as medical ex-
periments and research or forced sterilization’22. Moreover, the norma-
tive content of the right to health includes specific entitlements in such 
areas as maternal and reproductive health, prevention and treatment of 
diseases, access to essential medicines23. 

For further elucidation of the structure and scope of the right to 
health it is necessary to consider what is expected from states to comply 
with their obligations to respect, protect and fulfil the right to health. 
General Comment № 14 provides for the detailed clarifications that 
have become the standard approach of treaty bodies and other organiza-
tions.  

In formulating the obligations to respect the drafters of the Gen-
eral Comment № 14 refer to such words as ‘refrain’, ‘abstain’, for in-
stance, it is abstaining from enforcing discriminatory practices as a 
State policy, refraining from prohibiting or impeding healing practices 
and medicines, from marketing unsafe drugs24. B. Toebes emphasizes 
that the fact that an economic and social right embraces negative obli-
gations underlines the interdependence of civil and political rights with 
economic, social, and cultural rights25.  

However, it is important to mention that obligations to protect 
include, particularly, taking measures and adopting legislation provid-
ing for equal access to healthcare26. 

Then, the obligations to fulfil requires States parties, for exam-
ple, to give sufficient recognition to the right to health in the national 
political and legal systems, to adopt a detailed national plan for realiz-

                                                            
22 UN Office of the High Commissioner for Human Rights. Fact Sheet No. 31: The 
Right to Health. June 2008. URL: http://www.ohchr.org/Documents/Publications/ 
Factsheet31.pdf (accessed March 4, 2015). 
23  Ibid. P. 3. 
24  Committee on Economic, Social and Cultural Rights. General Comment № 14: The 
right to the highest attainable standard of health. E/C.12/2000/4. 11 August 2000. URL: 
http://www.un.org/documents/ecosoc/docs/2001/e2001-22.pdf (accessed March 4, 
2015). Para 34. 
25  Toebes B. Towards an improved understanding of the international human right to 
health // Human Rights Quarterly. 1999. № 3. P. 677.  
26   Committee on Economic, Social and Cultural Rights. General Comment № 14: The 
right to the highest attainable standard of health. E/C.12/2000/4. 11 August 2000. URL: 
http://www.un.org/documents/ecosoc/docs/2001/e2001-22.pdf (accessed March 4, 
2015). Para 35. 
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ing the right to health27. Notably, the states are to take steps forward in 
securing the right to health. This approach stands in contrast to the ful-
fillment of the core content obligations28. 

Finally, in order to create conditions necessary for the realization 
of healthy lives, the States` duty is to ensure that health facilities, goods 
and services including ‘the underlying determinants’ (these may in-
clude a healthy working and environmental conditions, safe drinking 
water and adequate sanitation, health-related education and informa-
tion) are available, accessible, acceptable and of good quality29. It is 
important to clarify each term.  

To begin with, availability refers to the functioning of health-
care facilities, goods and services, as well as programs that have to be 
available in sufficient quantity within the State party. General Com-
ment acknowledges that the facilities, goods and services may vary de-
pending on the State party’s developmental level. Then, all of the 
health-related facilities must be physically and financially accessible 
for all groups of the population including vulnerable groups (children, 
older people, persons with disabilities etc.) on the basis of non-
discrimination. The acceptability concerns a respect for medical ethics 
as well as gender and life-cycle sensitivities  

Finally, quality relates to health facilities, goods and services be-
ing scientifically and medically appropriate (trained health profession-
als, approved hospital equipment)30. 

In this paper the development of the concept of the right to health 
has been analyzed and an attempt of defining the structure of the right 

                                                            
27   Committee on Economic, Social and Cultural Rights. General Comment № 14: The 
right to the highest attainable standard of health. E/C.12/2000/4. 11 August 2000. URL: 
http://www.un.org/documents/ecosoc/docs/2001/e2001-22.pdf (accessed March 4, 
2015). Para 36. 
28 World Health Organization. Fact sheet № 323: The Right to Health. November 2013. 
URL: http://www.who.int/mediacentre/factsheets/fs323/en/ (accessed March 4, 2015). 
29  Committee on Economic, Social and Cultural Rights. General Comment № 14: The 
right to the highest attainable standard of health. E/C.12/2000/4. 11 August 2000. URL: 
http://www.un.org/documents/ecosoc/docs/2001/e2001-22.pdf (accessed March 4, 
2015). Para 4. 
30 Committee on Economic, Social and Cultural Rights. General Comment № 14: The 
right to the highest attainable standard of health. E/C.12/2000/4. 11 August 2000. URL: 
http://www.un.org/documents/ecosoc/docs/2001/e2001-22.pdf (accessed March 4, 
2015). Para 12. 
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to health has been made. Firstly, the concept of the right to health has 
evolved from an affirmation of the right to health as a fundamental hu-
man right that provide for states` obligations and measures necessary 
for the realization of this right. The crucial point in the development of 
the concept of the right to health was connected with politics, with re-
consideration of the model of relationships between states after the hor-
rors of the World War II. This moment became the point of departure 
for the evolution of the human right to health from the idea of the social 
medicine (WHO Constitution) to the biomedical vision of health as 
means to achieve economic growth (ICESCR). 

Secondly, the content of the two main components of the right to 
health – its scope and core content remain widely contested. Therefore, 
the adoption of the non-binding General Comment № 14 is of big im-
portance: this document provides greater specificity on the broad, bind-
ing for States Parties provisions of Article 12 of the ICESCR. Moreo-
ver, General Comment is increasingly used by courts at the internation-
al as well as at the national level, to interpret provisions referring to the 
right to health and, in particular, the obligations of states to respect, 
protect and fulfill. In general, there is a need to strengthen the norma-
tive framework of the right to health in order to establish consensus on 
its scope and the basic essential requirements for States. Generally 
speaking, the right to health is a right to a set of arrangements (laws, 
institutions, policies and practices) which help to create a necessary 
environment where the right to health may be best secured. 
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New technologies have always been challenging for the tradi-
tionally existed social rules and have also caused the adoption of new 
legal rules to deal with these changes. Information technologies are a 
very good example of such an effect. We live in a world today where 
extensive flows of information have become natural and indisputable 
features of modern life. Rapidly increasing number of online services, 
from social media to e-commerce and virtual collaboration, has come to 
define our day-to-day lives in ways that could not be imagined just a 
decade ago. Due to the appearance of information and communications 
technologies (ICTs), it became possible to live and act in the alternative 
reality without actually being physically present. Virtual world is rapid-
ly converting into the matrix of human life and simultaneously it offers 
an ideal platform for committing various kinds of human rights and 
freedoms violations.  

The traditional concept of human rights as a discourse has got 
multiplicity of meanings and has been rapidly evolving over the past 
sixty years to serve different needs and stand for altering values. How-
ever, this evolution has never been enrolling as quickly as over the last 
decade. It is most certainly because of the global phenomenon named 
Internet why such a concept as human rights gained a whole new di-
mension and urge for a new, international consensus to be properly pro-
tected on the cyber-arena.  

Cyberspace is frequently referred to a virtual space which may 
not be located spatially. Naturally this space is transparent and neutral 
but it can be defined, broadened, limited and censored by its users. 
Therefore communication via the World Web is often anonymous and 
yet used and shared with a worldwide public, which mostly remains 
personally unknown for the individual Internet user. This worldwide 
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public counts today around 3 billion Internet users, so called netizens1. 
If cyberspace were a country, it would be the largest and most popu-
lated country in the world, but still without any government, legislative 
bodies, law enforcement, protection mechanisms, or rules for participa-
tion, not to mention anything that is similar to a special constitution for 
all netizens.  

While cyberspace might describe a phenomenon of information 
being routed through various jurisdictions, it still does not constitute 
some new form of ‘outer space’ where no State could, as a matter of 
international law, exercise its jurisdiction2. On the contrary, it is more a 
question of technical feasibility of a State or an international organiza-
tion to regulate conduct in the digital environment, and also an issue of 
the willingness of States to agree on more specific rules which specifi-
cally may regulate such behaviour. In other words, although communi-
cation in cyberspace is de jure subject to one or more States’ jurisdic-
tion, communication via the Net nevertheless, given its specific tech-
nical characteristics, does represent new challenges for the international 
law. 

Human rights form the value basis of all normative and factual 
acts of human agency. The 1948 Universal Declaration of Human 
Rights (UDHR) makes its starting point from the inherent dignity and 
the equal and inalienable rights of all human beings. Just as regarding 
to the cyberspace, human rights are global, or according to the Vienna 
Declaration and Programme of Action of 1993, “universal, indivisible, 
interdependent and interrelated”. Human rights can and do interfere 
with each other; they are limited by the rights and freedoms of others as 
by the requirements of morality and public order. Appreciating these 
processes requires a proper understanding of human rights in cyber-
space3. 

                                                            
1 Internet Live Stats (elaboration of data by International Telecommunication Union 
(ITU) and UN Population Division). URL: www.internetlivestats.com (  -

 21  2015 .). 
2 Zekoll J., Handl G., Zumbansen P. Beyond territoriality – transnational legal authority 
in an age of globalization, 2012. PP. 341-369 
3 Benedek, W. Understanding Human Rights, Manual on Human Rights Education // 
European Training and Research Centre for Human Rights and Democracy (ETC), 
Graz, 2012. 
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Traditional system of human rights is premised upon certain non-
articulated elements that cannot be taken for granted online. In normal 
space, privacy and anonymity towards State and corporate bodies are 
regularly granted and can only be lifted by considerable technical 
means or direct intervention. The situation in the cyber environment is 
quite the opposite. By sharing private information, billions of netizens 
have already created their virtual clones in this new digital world, with-
out ever having a chance to delete information. Personal affairs and 
“being friends” in social networks such as Facebook, or for example its 
Russian analogy VKontakte, can be anonymous on the one side, and yet 
provide a vast amount of personal data and private correspondence that 
is now dealt with by anyone who seeks access to it in this ‘endless’ 
space4. 

This reversal situation provides the main reason for the necessity 
for elaboration of specific rules in order to protect the right to privacy 
and anonymity and therefore allowing for the basis of democratic ex-
pression and participation. The human rights protection regime has 
been slow in reacting to this paradigmatic change. A coherent approach 
to the Internet Governance, which is premised upon the notion of hu-
man rights, as well as setting up common rules and standards by Inter-
net-users for the netizens is still missing in cyberspace. Most of its me-
chanisms so far have been ill-suited and the need for elaboration of 
what human rights stand for in the online realm has not enjoyed much 
attention from the international community. 

In 2003 at the United Nations (UN) World Summit on the Infor-
mation Society the Plan of Action was produced, which stated that: 
“…all actors in the Information Society should take appropriate actions 
and preventive measures, as determined by law, against abusive uses of 
ICTs, such as illegal and other acts motivated by racism, racial discrim-
ination, xenophobia and related intolerance, hatred, violence, all forms 
of child abuse, including paedophilia and child pornography, and traf-
ficking in, and exploitation of, human beings”.  

In 2012, the UN Human Rights Council stated that the same 
rights that people have offline must also be protected online and calls 
upon governments-members to ensure freedom of expression and the 

                                                            
4 Mindaugas K. Entrepreneurship in Cyberspace: What do we know? // Social Technol-
ogies, Mykolas Romeris University. No. 1 (1), 2011. P. 37–48. 
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access to Internet, or, at least, the access to international cooperations 
that provide media information such as social networks, search engines, 
etc. 

In 2013, during a number of occasions and events on the interna-
tional and national level, such as the NSA affair between the USA, 
Germany or Brazil, the issues of cyber espionage and misuse of private 
data came out. In consequence and response to these different devel-
opments and incidents, the UN Special Rapporteur urged the UN mem-
ber states to ensure that individuals are able to freely seek and receive 
information or express themselves whilst respecting, protecting and 
promoting their right to privacy. He emphasized that privacy and free-
dom of expression are interlinked and mutually dependent and therefore 
without adequate legislation and legal standards to ensure the privacy, 
security and anonymity of communications, journalists, human rights 
defenders and whistle-blowers, cannot be assured that their communi-
cations will not be subject to states’ security. The UN report received 
many responses, in particular by the Civil Society Organization (CSO) 
network community. CSOs have long claimed that human rights are not 
protected well enough in cyberspace. The Electronic Frontier Founda-
tion (EFF), for example, claimed that technologies can become a source 
of previously unimaginable state surveillance intrusions and metadata 
can reveal sensitive information that can be easily accessed, stored, 
mined and exploited. 

Although citizens that use Internet within the borders of regional 
organizations such as the EU enjoy some protection, these measures are 
not valid globally. The reason why it takes more than just a few gov-
ernments in international regimes, such as the UN to solve the problems 
is that it takes effective institutions to enforce common rules. Without 
the wider cyber community, like technical companies, Internet provid-
ers, effective enforcement mechanism will less likely be established. 
Because the cyberspace is not restricted to states or to any geographical 
or physical borders, it is thus not bound to any State or inter-state 
agreement and it is not controlled by the state institutions alone. The 
international human rights protection regime, for example, is entirely 
based on states’ (often nonbinding) willingness and capacity to promote 
and protect human rights and is therefore a valid but weak institutional 
set up to govern cyberspace. Moreover, because this international re-
gime depends on the joint agreements and regulations set by govern-
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ments, including democratic and non-democratic ones, the results are 
often compromises that lack of strong monitoring and enforcement me-
chanisms based on international human rights law. More so, other 
stakeholders are often excluded from this process, i.e. Internet provid-
ers, let alone the global network community or the billions of individual 
users. The International Internet Governance Forum (IGF), one of the 
main forums to tackle these issues, is also based on national institutions 
and their agencies and delegates. It is not truly transnational, although it 
aims to solve transnational violations of human rights and privacy. Still, 
there is no international cyber law to combat cyber-attacks or the dis-
semination of private data and secret files. 

IGF bases its work on Dynamic Coalitions (DC) – working 
groups of organisations and individuals who liberally establish their 
working methods and results. So far 12 active DCs have been called to 
life, including DCs on Child Online Safety, Privacy, Freedom of Media 
and Freedom of Expression Online, Gender to name only those dealing 
closely with human rights issues. The DC that took upon itself elaborat-
ing the Charter of Human Rights and Principles for the Internet was 
the Internet Rights and Principles Dynamic Coalition (IRPDC), which 
was formed during the Hyderabad IGF in 2008, following a decision to 
merge the Internet Bill of Rights and Framework of Principles for the 
Internet coalitions and joined later by the Freedom of Expression Coali-
tion. 

The DC’s flagship document covers the whole gambit of human 
rights drawing on the UDHR and other covenants that make up the UN 
International Bill of Human Rights. Initially the Charter of Human 
Rights and Principles for the Internet was to be a framework document 
to incorporate all the human rights applicable to the Internet activities, 
in their new, modified meaning. With time, the idea evolved into a se-
ries of background documents, possibly comments, on the way the tra-
ditional human rights documents should be interpreted and imple-
mented for their application in cyberspace. In 2011 the DC launched 
the Ten Punchy Principles, which represent a distillation of ten key 
values and principles underlying the Charter. The most recent devel-
opment of the IRP Coalition was in early 2013 at the UNESCO First 
WSIS +10 Review Meeting – the Dynamic Coalition set out on the 
second phase of the IRPC Charter, “Charter 2.0” that aims at raising 
more awareness about the Charter in light of increasing public concern 
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at the national and international levels about the protection and enjoy-
ment of human rights online as well as offline and opening up partici-
pation and input. 

Council of Europe’s Convention on Cybercrime was opened for 
signature in November 2001. Till today, there are 45 nations which 
have ratified the Convention on Cybercrime (Russia has neither ratified 
nor signed the Convention). The purpose of the document is: “…to pur-
sue, as a matter of priority, a common criminal policy aimed at the pro-
tection of society against cybercrime, inter alia, by adopting appropriate 
legislation and fostering international co-operation…”.  

In December 2013 the UN General Assembly deeply concerned 
that electronic surveillance, interception of digital communications and 
collection of personal data may adversely affect human rights, adopted 
a consensus resolution strongly backing the right to privacy, calling on 
all countries take measures to end activities that violate this fundamen-
tal “tenet of a democratic society.” By a text entitled Right to Privacy in 
the Digital Age, the Assembly weighed in on the emerging issue, un-
derscoring that the right to privacy is a human right and affirming, for 
the first time, that the same rights people have offline must also be pro-
tected online. 

Seeking the international activity in the field of human rights 
protection online one must point to few organizations (mainly NGOs) 
and initiatives which have noticed this problem and tried to spread 
awareness thereof. The OpenNetInitiative presents extensive reports on 
all the national censorship practices, continuously updating its list of 
“filtering” countries and methods. 

Amnesty International took upon an initiative named: “Internet 
repression”, which aims at depicting repression on the Internet and for 
actions committed online. The only intergovernmental body that so far 
has shown any effort in promoting human rights in the cyber realm is 
the Council of Europe. Its 2003 Declaration on Freedom of Communi-
cation on the Internet encourages the member states to obey the 7 prin-
ciples aiming at supporting freedom and access to information in the 
Internet. It advocates for freedom of speech, self-regulation and right to 
privacy. However it should be emphasized that this document has no 
legally binding value. Another CoE document that deals with the dis-
cussed issue in more details is the 2005 Declaration on Human Rights 
and the Rule of Law in the Information Society. It presents a more de-
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tailed catalogue of rights to be protected and principles to be imple-
mented in the cyber environment. It calls for the wide accession to the 
CoE 2001 Cybercrime Convention and in particular to its 2003 Addi-
tional Protocol which attempts to specify the limits of freedom of 
speech online, particularly by defining acts of a racist and xenophobic 
nature committed through computer systems. 

Looking for global answers to the problem of effective human 
rights protection in digital environment the activities of the UN Organi-
zation should unavoidably be mentioned. UNESCO’s International Pro-
gramme for the Development of Communication promotes the growth 
of free media in developing countries. However this programme is na-
turally not the only activity conducted by this global organization that 
deals with the electronic medium and its legal challenges. Following 
the debate initiated within the UN fora back in 1998, the UN World 
Summit of Information Society (WSIS) put the question of feasible In-
ternet governance on the international diplomatic agenda during its Ge-
neva meeting in 2003. The Declaration of Principles and the Action 
Plan presented during that meeting pointed out many goals to be 
achieved on the international field of Internet governance and called 
upon a newly created Working Group on Internet Governance to work 
on their fulfillment. WSIS in its Statement on Human Rights, Human 
Dignity and the Information Society emphasized the basic rights to be 
protected online and proposed basic standards for their protection. It 
called upon such fundamental human rights documents as the UDHR 
and the ICCPR. The work of WSIS was further developed by the Work-
ing Group on Internet Governance (WGIG) in its 2005 Report. The 
mission to further develop the Internet governance principles, including 
the due framework for human rights protection online was passed onto 
a new, multi-stakeholder UN meeting platform – the Internet Gover-
nance Forum. One should note however that there has been little activi-
ty so far in the discussed field on behalf of the High Commissioner for 
Human Rights. 

It seems clear that with no governmental and international au-
thority little can be done for human rights online to be taken seriously. 
Especially in the era of cyberterrorism an international action to protect 
human rights and freedoms worldwide seems urgently needed as the 
context of human rights seemed disregarded in all the regulations aimed 
at preventing cyberterrorism and cybercrime. Due to the fast paced 
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technology and development, the status of legislation concerning cyber 
law is quite incomplete. Thus the idea for an International Criminal 
Court or Tribunal for Cyberspace has also been raised by a number of 
advocates5. However the draft proposal is limited to the “most serious 
violations of international cybercrime law” and may not capture or re-
solve all the questions raised here.  

All the issues discussed above seem to constitute the starting 
point of a discussion on the shape of human rights protection in the dig-
ital era. The issue of human rights might be discussed with the aim of 
creating a human rights based convention applicable in cyberspace. It 
may (and should) however be also regarded as a part of a bigger chal-
lenge – the question of international Internet governance. Without an 
international debate on Internet governance the danger of a particula-
rized, nationalized net appears.  

ICTs do not change the level of protection that human rights 
should enjoy. They do, however, impact the way they can be threatened 
and protected as well as cyberspace also colonizes our non-virtual reali-
ty and lest it totally controls daily life. This is why human rights need to 
be interpreted in a way that allows their respect and implementation in 
the globalized information society and consequently an appropriate way 
for the regulation of cyberspace with regard to human rights should be 
established. Ideally, human rights were designed to protect our free-
doms and dignity against possible infringements regardless of the of-
fender or the form of violation. The fact that national legislators or in-
ternational community have not reached a consensus regarding cyber-
space governance yet, should not hamper individual’s rights and free-
doms in the Internet. Human rights protection has a great importance in 
both real-life setting and while acting online. Human rights violations 
in cyberspace are a part of today’s reality even though they occur be-
hind the computer screens. Real life people act behind avatars and, con-
sequently, a real life protection is needed when talking about human 
rights infringements occurring in cyberspace. 

To draw the conclusion, the question of who can protect, imple-
ment and enforce human rights in cyberspace, if governmental man-
dates end at their state borders still remains open. Owing to the fact that 

                                                            
5 Scholberg S. An International Criminal Court or Tribunal for Cyberspace // Paper to 
the 13th International Criminal Law Congress. Queenstown, New Zealand, 2012. 
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cyberspace has no physical or national borders, the means and ways to 
govern this new borderless space are not defined yet. Nevertheless, in 
the efforts to set up a cyberspace governance regime, human rights 
norms and standards shall give guidance of its establishment to the dif-
ferent actors that are involved in the process of its regulation. If ever 
established, the cyberspace governing body will be one of multiple 
stakeholders and actors including national, international as well as pri-
vate actors, such as representatives of companies, social networks, 
NGOs and individuals. 
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Today there are more than 300 million indigenous and tribal 
peoples in the world. Most of them live in Asia and in America, and 
some – in the Arctic region and in Northern Europe1. From the equa-
torial forests of Brazil to the mountains of India’s indigenous people 
have common problems. Their problems extend beyond national boun-
daries calling for urgent humanitarian measures. It’s necessary to 
change the attitude towards these peoples through the adoption of 
measures in the international and national levels to ensure their rights to 
participate in decision-making in accordance with their own ideas. Set-
tlement of the legal status of aboriginal populations has been one of the 
significant problems of development in most countries of the South 
America. The struggle for a special legal status is now a priority for 
political and social organizations of indigenous peoples. 

Contemporary international law has not formulated a universally 
accepted definition of the concept of indigenous peoples. One of the 
most recognized definitions belongs to the Special rapporteur of the UN 
sub-commission on prevention of discrimination and protection of mi-
norities, an expert from Ecuador, Martinez Cobo (1984). According to 
him indigenous peoples are: “those which, having a historical continui-
ty with pre-invasion and pre-colonial societies that developed on their 

                                                            
1 Brysk A. From Tribal Village to Global Village: Indian Rights and International: In-
dian rights and international relations in Latin America. Stanford University Press, 
California. P. 301.  
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territories, consider themselves distinct from other social groups cur-
rently prevailing in those territories, or some of its parts. Indigenous 
peoples have the inseparable historical connection to the land. They 
seek to preserve, develop and transmit to future generations of ancestral 
lands and their ethnic identity, as the basis for the future existence as 
indigenous peoples, in accordance with their cultural characteristics, 
social institutions and legal systems”2. 

Thus, the main criterion for the indigenous people, along with the 
culture, religion, the legal system is, of course, the existence of territo-
ry. The territory, the land, the place of the traditional habitation of indi-
genous people is a basic feature for this category of individuals. Reject-
ing the claim to the place of native existence, the individual loses the 
status being representatives of indigenous peoples. They are also called 
aborigines, autochthonous, natives. Although indigenous peoples from 
all regions of the world live on territories rich in natural resources, they 
remain among the most vulnerable people of the world due to centuries 
of colonization and discrimination.  

Many of the traditional lands of indigenous peoples, yet unex-
ploited, are viewed by the governments and the private sectors as op-
portunities for economic growth and exclusive benefits. In the current 
circumstances control over the exploitation of natural resources located 
on the traditional lands of indigenous peoples takes great importance. 
At present these resources are usually claimed by the settler society 
which gets any fees or profits from exploitation without regard to the 
needs or desires of the indigenous peoples3. 

Nowadays, many transnational corporations (TNCs) are compli-
cit in violation of indigenous peoples’ rights and the environment. Un-
fortunately, such corporations are working harder than ever to cover 
abuses instead of preventing them. Transnational corporations continue 
to dictate their agendas to the developing countries. Directly or indirect-
ly, they bear huge responsibility for the deterioration of the environ-
ment and systematic violation of human rights. It becomes necessary to 

                                                            
2 Jose Martinez Cobo, Study of the Problem of Discrimination against Indigenous Pop-
ulations // E/CN.4/Sub.2/1986/7/Add.4. P. 379. 
3 Perkins S. C. Researching Indigenous Peoples' Rights under International Law 1992-
2013. URL: http://intelligent-internet.info/law/ipr2.html [Accessed 12 November 
2014]. 
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pressure TNCs, to boycott those that violate human rights and the envi-
ronment.  

The history of relations between indigenous peoples and indus-
trial companies is often characterized by exploitation and violations of 
fundamental freedoms and human rights suffered by indigenous com-
munities. Extractive industries such as extraction of minerals, oil and 
gas have negative effects on indigenous peoples. In particular mega-
projects (such as mining, hydroelectric dams, petroleum exploitation) 
create serious problems for indigenous peoples. These projects have 
often negative impact on their traditional lands causing conflicts and 
forced displacement, further marginalization, increased poverty and 
health decline of indigenous peoples. 

Growing demand on natural resources contributed to the fact that 
for the sake of development many business corporations started to de-
stroy forests, overuse water resources which caused environmental 
damage in many countries of South America and in other continents. 
Indigenous peoples were pushed to the periphery of society. Currently, 
through international and regional non-governmental organizations they 
demand the support and recognition by the international community of 
their rights. 

Thus, in recent years, the protection of human rights in the envi-
ronmental sphere has acquired a special urgency and importance. This 
is mainly explained by the continuous deterioration of environmental 
quality and degradation of ecosystem that leads to the reduction of the 
usefulness of land, health problems, and loss of benefits from using 
their private property. It is natural that the development of technology, 
the introduction of new technologies, etc. inevitably have an impact on 
the management and the nature of industries, and they in turn have an 
impact on traditional way of life. However in general it remains un-
changed. Today, like in the past, traditional way of life determines the 
character of these peoples keeping them special, spiritual unity with the 
nature. 

The indigenous peoples are often regarded as peoples without 
scientific and technical progress. However, if we evaluate the positive 
and negative aspects of material progress, the technical and social 
achievements seems to be ephemeral in this world with a degrading 
environment. Considering the environmental, human and social conse-
quences of industrial development people should realize that there is a 
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strong need to learn a number of lessons from the thousand-year expe-
rience of the peoples who successfully maintain a stable environment, 
which was reflected in the traditional attitude to the land. 

This report does not attempt to present TNC as a phenomenon 
that brings only negative consequences, destruction and suffer to the 
population of developing host countries. Undoubtedly, the majority of 
TNCs brings technical progress, work places and various benefits to 
host states. TNCs investments in the local economy allow states to de-
velop and provide the welfare of their population. However, this re-
search focuses on the negative aspects of TNCs activities associated 
with serious problems in host states such as indigenous peoples’ rights 
violation issues by such corporations which is actively discussed in 
contemporary international law.  

In addition to all the benefits TNCs can cause a great deal of 
harm to the host countries as well as the peoples living there. TNCs 
organizing their activities beyond the national framework sometimes 
lead to abuses of economic power. Especially such cases are characte-
ristic for TNCs activities in territory of developing countries. 

Indigenous peoples’ rights violation issues by TNCs often remain 
with impunity due to significant gaps in national and international legal 
system. Practice has shown that some of less developed host countries 
do not seek or unable to impose sanctions for providing effective legal 
measures in such cases of violations by TNCs under their national law.  

Many countries in Latin America have been the victims of TNCs 
such as British petroleum, Chevron, also McDonald, Coca-Cola, Shell, 
Esso, etc. Nowadays TNCs continue using their considerable influence 
on the media and politicians to shed a bad light on the UN and called 
for funding cuts and policy changes4. 

The situation is so serious that real change is needed. On April 
22, 2013 by the invitation of Ecuador Latin American 8 countries af-
fected by transnational interests met in Guayaquil (Ecuador), with the 
aim of developing an action plan against abuses of TNCs. The objec-
tives for this first meeting pass through the creation of a common front 

                                                            
4 Martens J., Richter J. Corporate Influence on the Business and Human Rights Agenda 
of the United Nations. June 2014. URL: http://www.misereor.org/fileadmin/ 
redaktion/Corporate_Influence_on_the_Business_and_Human_Rights_Agenda.pdf  
[Accessed 29 November 2014]. 
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to coordinate positions in the multilateral forums performed at regional 
and global level, to create an International Observatory funded with 
contributions of the States to propose mechanisms to reform investment 
arbitration, promote the creation of mechanisms for consultation be-
tween the judicial systems of Latin American States5. 

Thus, the international mechanism to hold TNCs accountable 
may appear by the initiative of host states. Developed home states and 
developing host countries are unlikely to agree on the specific scope of 
responsibilities of TNCs under international law, since their positions, 
as a rule, are directly opposite. Developed home states seek as much as 
possible to expand TNCs rights in host states, while the latters, first of 
all, interested in expanding the range of direct obligations of TNCs and 
reduction of their rights.  

The oil is still the major source of income for the state budget of 
Ecuador. Due to oil resources the country has the highest in the history 
rise of the economy, with at the same time the biggest natural disaster 
in Latin America. Environmental organizations and the government of 
Ecuador blame the American concern Texaco (now part of Chevron).  

Texaco Petroleum (merged with U.S. Chevron Corporation in 
2001) operated in Ecuador from 1964-1992. During that time the com-
pany was liable for spilling no less than 71 million liters of toxic oil 
wastes and millions of gallons of crude oil causing widespread devasta-
tion (over 2 million hectares) of the rainforest ecosystem and local in-
digenous communities in Ecuadorian Amazon6. Now Chevron is one of 
the seven largest oil companies in the world and second (after Exxon 
Mobil Corporation) in the U.S. with over $37 billion annual revenue. 

The indigenous representatives accused the company for delibe-
rately hiding the damage requiring Chevron to conduct work on the 
restoration. In 2011, Ecuadorian court sentenced Chevron to pay $19 
billion for the ecological disaster and harm to the health of indigenous 
peoples. To avoid such payments, Chevron launched a smear campaign 

                                                            
5 Declaration of the 1st Ministerial Meeting of the Latin American States Affected By 
Transnational Interests Guayaquil, Ecuador, April 22, 2013 URL: 
http://cancilleria.gob.ec/wp-content/uploads/2013/04/22abr_declaracion_ 
transnacionales_eng.pdf [Accessed 29 November 2014]. 
6 Chevron-Texaco wants Ecuadorian people to pay for the pollution they caused URL: 
http://cancilleria.gob.ec/wp-content/uploads/2013/04/the-harsh-truth-about-the-
chevron-texaco-eng.pdf[Accessed 30 November 2014]. 
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and lawsuits against those affected, saying that over the pollution re-
sponsible state company Petroecuador. Chevron stated that Ecuador 
violated the terms of the Bilateral Treaty for the Promotion and Protec-
tion of Investments (BIT), signed between Ecuador and the U.S., by not 
giving fair and equal treatment to U.S. investors. Thus, instead of pay-
ing a fine, Chevron filed a formal counterclaim to the Arbitration Court 
of the International Court in The Hague, in order to endorse (redirect) a 
claim for payment of a multibillion-dollar fine on Petroecuador on the 
retroactive application of the Treaty which was signed in 1993 and took 
effect in 1997 (5 years after Texaco’s investments ended in Ecuador). 
According to the settlement memorandum signed by the President of 
Ecuador J. Mahuad in 1998 Texaco was released from any claims by 
the Ecuadorian government, not those that individuals could present7.  

Despite the fact that the lawsuit was initially filed by individuals, 
the American company insisted that the Ecuadorian government abuses 
its power. Chevron began to spend millions of dollars on its campaign 
to discredit the judicial process in Ecuador. The leadership of the oil 
company considered the decision of Ecuadoran court fraudulent and 
illegal. According to them, Texaco had taken all the necessary meas-
ures and fulfilled its responsibilities under Bilateral Treaty with Ecua-
dor on the restoration of the environment, and other works might have 
been done by state-owned company Petroecuador. Thus, transnational 
corporation denied its liability for the pollution of Amazon, insisting 
that the Ecuadorian government and Petroecuador are responsible for 
all the consequences for the environment in Ecuador8. 

The Permanent Court of Arbitration in The Hague asked the Ec-
uadorian government to prevent filing lawsuits to the company abroad 
during the pendency of this case. Nevertheless, the plaintiffs began to 
plead with Chevron in Canada, Argentina and other countries. Accord-
ing to Ecuador, such decision of arbitrage violated the country’s consti-
tution. In its turn, Chevron said that the Court's judgment “confirms 

                                                            
7 Chevron-Texaco wants Ecuadorian people to pay for the pollution they caused URL: 
http://cancilleria.gob.ec/wp-content/uploads/2013/04/the-harsh-truth-about-the-
chevron-texaco-eng.pdf [Accessed 29 November 2014]. 
8 Chevron seeks $32 million in legal fees in Ecuador case URL: 
http://bulletantfinancialgroup.com/ru/news/energies/33050-chevron-seeks-$32-million-
in-legal-fees-in-ecuador-case [Accessed 30 November 2014]. 
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that the measures taken against the company in Argentina, Brazil and 
Canada, contradict to international law”. 

International Court of Arbitration in The Hague determined that 
the Texaco Petroleum (therefore Chevron) is not responsible for pollu-
tion of the Amazon jungle releasing it from accountability for all public 
interest or collective environmental claims through agreements signed 
in the 1990s9.  

After the Arbitration Court in The Hague released the company 
from the payment of billions of dollars of fines for polluting the Ama-
zon River basin, Ecuador's President Rafael Correa has initiated an in-
ternational campaign against Chevron. On September 17 (2013) Correa 
came to one of the thousands of “oil swamps” and smearing his hand in 
the mud, showed to the press traces of crude oil. This is “dirty hand of 
Chevron”, stated Correa, thus giving the name of his own initiative. 
“These are consequences of the use of outdated technologies which are 
prohibited in the USA”, concluded Correa10.  

According to Correa, the tribunal in The Hague has shown “legal 
inhumanity” and proves that “the power of capital still reigns” in the 
world. He called on the international community to respond to such 
impunity. As Chevron has no assets directly in Ecuador, the plaintiffs 
will seek the causes for their claim in other countries, such as Argenti-
na, Brazil and Canada. It is possible. In Brazil, for example, the largest 
union of workers of the oil industry filed a lawsuit against companies 
Chevron and Transocean, demanding to ban them from working in the 
country after the offshore oil spill in November 2011. Damage is esti-
mated at $11 billion. According to the National Agency of oil in Brazil, 
3.7 million barrels of oil fell into the Atlantic Ocean, while the compa-
ny estimated the amount of leakage of 2.4 million barrels. Company 
and its employees were facing criminal charges, which were later 
dropped. A federal judge in Rio de Janeiro determined to close the case 
after Chevron agreed to spend almost $150 million as “compensatory 
measures”. According to the judge, the Transocean is not liable for the 
oil spill. This case raised questions about the cost of doing business in 

                                                            
9 Chevron Corporation (Texaco Petroleum Corporation) v. Ecuador, UNCITRAL, PCA 
Case № 2009-23. 
10 Gallegos R. Ecuador’s worn-out war on Chevron (2013), Bloomberg view URL: 
http://www.bloombergview.com/articles/2013-10-22/ecuador-s-worn-out-war-on-
chevron [Accessed 29 November 2014]. 
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the nation’s high-risk oil business and the ability of prosecutors to as-
sess proper penalties11. 

The Argentinian environmental activists have also launched an 
attack on Chevron. The Court of Buenos Aires ruled to freeze the assets 
of the US oil company until Chevron agrees to enforce the judgment of 
Ecuador to pay an unprecedented $19 billion for environmental damage 
known as “Chevron’s Chernobyl in the Amazon”. However Argentina’s 
Supreme Court ruled in favor of Chevron, suspending a freeze on its 
assets in the country12. 

Now Ecuador’s President Rafael Correa continues his famous 
campaign “La mano sucia de Chevron13” (Dirty hand of Chevron) 
against the US oil company which is accused of causing environmental 
damage in the Ecuadorian Amazon. “Chevron, the world will know 
about the harm you caused!”, is written by President Correa on his 
Twitter page where he posted a 30-second video clip containing the 
rhyming word “contamination”, “horrendous”, “ecocide”, “voracity”, 
“ravage”, “outrage”, “negligence”. The Ecuadorian leader appealed to 
his readers to share this video. He also invited several international ce-
lebrities, politicians, musicians, actors to visit polluted jungle and put 
their hands in the pits abandoned by Texaco to show the world the truth 
that Chevron tries to falsify.  

The criticism of Chevron’s actions is enhanced not only in Ecua-
dor. In Argentina, Nigeria, Romania, and even in the US organizations 
protecting nature and human rights accused Chevron in huge environ-
mental damage and human rights violations in many other countries. 
Holding Chevron accountable for such cases is essential to avoid fur-
ther violations committed by TNCs. 

To sum up holding TNCs liable for human right violation is a 
difficult task as the international public law does not regulate their ac-
tivities. On one hand, there is no international mechanism to hold TNCs 

                                                            
11 Brazil judge dismisses case against Chevron, Transocean Oct 1, 2013 URL: 
http://www.reuters.com/article/2013/10/01/us-brazil-chevron-lawsuit-
idUSBRE9900PR20131001[Accessed 30 November 2014]. 
12 Argentina SC sides with Chevron, suspends freeze of company’s assets June 5 2013 
URL: http://legalnewsline.com/issues/class-action/242028-report-argentina-sc-sides-
with-chevron-suspends-freeze-of-companys-assets [Accessed 12 December 2014]. 
13 Chevron’s dirty hand campaign (La mano sucia de Chevron) URL: 
http://lamanosucia.com/ [Accessed 12 December 2014]. 
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responsible. On the other hand, the recommendatory nature of interna-
tional provisions does not allow bringing them under the jurisdiction of 
international law. In our view, the international mechanism for holding 
TNCs responsible can be organized by the host states as a regional 
judicial body with jurisdiction to deal with human rights violations cas-
es by TNCs under international law.  
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