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NMPEANCIIOBUE

OnHuM M3 CBUAETEIBLCTB, MOATBEPXKIAAIOIIMX MHOTOIPO-
(GWIBHOCTP HAYYHOTO NOTEHIMANa KadeIpbl MEXIYHAapOIHOTO
npaBa PY]IH, sBnsercs miogorBopHoe (DYHKIIMOHMpPOBAHUE HA
6a3e xadenps! LleHTpa MeKayHApOIHO-TTPABOBBIX HUCCIICIOBAHUI
Adpuku (African Studies). DM 00BICHIETCS, B YaCTHOCTH, J10-
BEpHUE M TOTOBHOCTH CO CTOPOHBI PA3MUYHBIX HAYYHBIX (DOHIOB
BbIIENATh LIeHTpy IrpaHThl Ha HCCIEIOBAHUE PErHMOHANBHBIX U
CyOperuoHaIbHBIX MEXKIyHapOJHO-TIPABOBBIX PoOIeM A(pHKH.

UccnenoBanue mpobdiieM adhpuKaHCKOTO PEerHoHa OCYIIIe-
CTBJIIETCSI HAMU B KOHTEKCTE CYIIECTBOBAHHUS yIpO3, BHI30BOB U
npo0JieM CHUCTEMHOIO XapakTepa, MPHUCYLIUX MeEXIyHapOJHBIM
OTHOLICHHUSM B cdepe MOJIUTUKU, SKOHOMHKH, (PMHAHCOB, TOp-
TOBJIU U T.II. HA INI00AJIbHOM YPOBHE.

Jlo HemaBHEr0 BpEMEHHM HAMM HCCIIEI0BAINCH, B OCHOB-
HOM, T€ MPOOJIEMBI, C KOTOPHIMH Yallle BCETO CTATKHBAIOTCS ad-
PHUKaHCKHE TOCYyAapCcTBa, — 3TO HUILETA, FOJI0J, HAPYIICHHS TpaB
4yesjoBeKa, Ooppba C SMUAEMHSMH, TPOOJIEMBI, CBSI3aHHBIE C
BHYTPEHHUMHU BOOPYXCHHBIMH KOHQIHKTaMH, O€XeHIIaMH U
BHYTpPEHHE MepeMEeIIeHHbIMU JINLAMHU, PACTYIIMMH JOJITaMHu To-
CyZapCcTB, JKOJIOTMUYECKOH nerpamammeii. He octaBamuch 6e3
BHHMaHUSI U OTHOCHUTEJILHO «HOBBIE)» IPOLIECCHI, CBSI3aHHBIE C
pa3BuTHeM aQPUKAHCKUX PErHOHANBHBIX U CyOpErHOHAIBbHBIX
00bEIMHEHN, COBEPIICHCTBOBAHWEM PETHMOHAJIBLHON TpaBo3a-
[IUTHON CHUCTEMBI, YKPEIUICHHEM pPETHOHAIBHBIX MEXaHU3MOB
noJJep>KaHusl MUpa U 0€30IacHOCTH, B CBS3M C YEM CTOMT OT-
JIeJIbHO OTMETUTh COBMECTHYIO MUpOTBOpYecKyto muccuto OOH
u Adpukanckoro corosa B apdype (Cynan).

3a mpoucxoaAmuMu B AQpuke npoueccaMu U COOBITHIMH
HE00X0IMMO BHUMATENbHO cleAnTb. Hanpumep, Manao KTo 3HaeT
o crpoutenbcTBe KoponeBctBoM MapoKKo CTEHbI Ha TEPPUTOPUH
3anmagHoi Caxapsl, BIOJIb KOTOPOW pAaCHOJIOKEHBI MUHHBIE MOJIA,
3arpakICHUs U3 KOJIKOYEH IIPOBOJIOKU, ApTUINICPUNCKHUE TIOCTHI U
MHBbIE BOCHHBbIE O0BEKTHl. Majo KTO 3HAeT O CUTyalllH, B KOTO-



POl 0Ka3aJoCh HACEJICHUE HEOKKYNMUPOBAHHON TEppUTOpHUM 3a-
naaHoi Caxapsbl B pe3ysibTaTe BO3BEICHUS 3TOM CTEHBI, a TAKXKE O
MHBIX HETaTUBHBIX IOCJIEACTBUAX MPAaBO3AIIMTHOIO XapakTepa.
[Tpu 3TOM Mano KTo obOpamraer BHUMaHHE Ha TO, YTO 3armajHas
Caxapa, HE3aBUCUMOCTb KOTOPOH MpPHU3HAHA JIUIIb YACTUYHO, SIB-
nsieTcs WieHoM AQpUKaHCKOro cor3a, a MapoKKO yxkKe He SIBIIS-
€TCA YJIEHOM ATOM peruoHajbHON OpraHu3anuu. B kakoil crtemne-
HU JTO OKAa3bIBACT BIIMSHHE HA CIOCOOHOCTh AQPHKAHCKOTO
COI03a y4acTBOBaTh B pa3pelieHUH MpoOeMbl cTaTyca 3anagHou
Caxaps1?

Hpyroii npumep. CynaH, B KOTOPOM UYpPE3BBIYAHHO OCTPO
CTOUT mpobiaemMa BHyTPEHHE NEPEMEIEHHBIX JIHII, 10 CUX TIOp HE
MIPUCOEIMHUIICA K PErMOHAIIbHOM KOHBEHIIMM [0 JIAHHOMY BO-
npocy — KorBeHrmn AQpHKaHCKOTO COI03a O 3allUTe BHYTPEHHE
nepeMenieHHbIX Ul B AQpuke u okazanuu uM nomorru 2009 r.,
IpH 3TOM PYKOBOJCTBYETCS JOKYMEHTOM CyOpErHOHAIBHOTO
ypoBHs — [IpOoTOKOI0OM O 3aIIMTE U MOMOIIHN JINLAM, ITIEPEMEIIEH-
HBIM BHYTpH cTpaHbl, K [lakTy 0 6e30macHOCTH, CTaOMIBHOCTH U
pasButuM B parioHe Bemnkux ozep 2006 r. UccrnenoBanue npu-
YUH TAKOT'0 MOJX0/1a UMEET HE TOJIbKO TEOPETUUECKOE, HO U MPH-
KJIaJHOE 3HA4Y€HME, MOCKOJIbKY 3Ta mpoljema aKkTyaldbHa W JJs
JIPYTUX PETUOHOB.

3a mocieaHHe MeCSIbl B PE3yJbTaTe OJHOCTOPOHHHX
neiictBuii CIIIA u ux coro3uukoB 1mo HATO, HaneneHHBIX Ha
M3MEHEHUE MOJINTUYECKOr0 YCTPOMCTBA MyTEM MPSAMOro BMella-
TEJIbCTBA BO BHYTpEHHHE Jena rocynapcts CesepHoit Adpuku u
MPUBEIIINX K YHUYTOXKEHUIO IOCYIAPCTBEHHBIX MHCTUTYTOB, HA
NepeHU TUTaH BBINUIA MPOOJieMa MacCOBOM AMMIPALIUH JIFOJCH
u3 3Toro peruona B EBpony. Ykazannas nmpoOiema ycyryoseTcst
MOCJIEACTBUIME TakoH ke noauTuku CIIIA ¥ ¥X COIO3HUKOB IO
HATO B rocymapctBax bamxuero BocToka, U3 KOTOpPBIX Hau-
OOJBINYIO0 OMACHOCTh MPEACTaBIsACT TaKk Ha3biBaeMoe «lcmam-
CKO€ IroCyapCTBOY.

VYkazaHHbIE MPOLECCHl HE TOJIBKO CO3Aal0T HEBBIHOCUMBbIE
YCJIOBHS )KM3HU B 3aTPOHYTHIX BOMHAMH rOCyJapcTBax, HO U He-



TaTUBHO CKa3bIBAIOTCS Ha OJarocCOCTOSIHUM €BPOINEHCKUX TOCy-
napcts. Ilo nanneiM Ynpasnenus Bepxosaoro komuccapa OOH
o nenam OexxeHnieB Ha 1 okTsa0pst 2015 r. TONBKO ¢ TEPPUTOPHUH
Jlusuu u Erunra yepes CpeausemHoe Mope B 'peruro mpuobLIo
6omnee 396 ThICAY YeNMOBEK, UITyIKX yoOexwuie, B Mtammio — 60-
aee 130 Teicsu. CoOBITHS, TPOUCXOIAIINE B HACTOSAIIECE BPEeMs B
CesepHoii Adpuke n Ha brnmxaem BocTtoke, yke He SBISIOTCS
mpo0JIeMON TOJIBKO JTUX PETHMOHOB; WX IOCIEJICTBUS MOTYT
MMETh II00aTBHBIN M0 MacIiTabam XapakTtep.

Cnenyer oOpaTWTh BHHUMAaHHE Ha MapaJoKCaIbHYIO CH-
TyaluIo, CKJIaJIbIBAIOIIYI0CS CETO/IHs B I'peruu: 3T0 rocy1apcTBo
OoJsiee APYrUX rocyapcTB-wieHoB EBponelickoro corosa omryia-
€T Ha cebe ToCIeICTBUSI COOBITHH, NMEIOITUX MecTO B CeBepHOU
Adpuke, Bellb 4eThIpe U3 NATH O€XKEHLEB, cTpemsmuxcs B EBpo-
my, npedsiBatoT B ['penuio; mpu 3ToM MHCTUTYTH EBponeiickoro
CO03a MPOJIOJDKAIOT OKA3bIBATh JABIICHUE HA TPEUYECKOE MpPaBU-
TEIbCTBO B LIETISAX MPUHATHS Bce Ooiee KECTKUX Mep OIOIKEeTHOM
SKOHOMHHU, 4YTO  CYIIECTBEHHO  YyXYyJAIIAeT  COLHUAIbHO-
HKOHOMUYECKHUE YCIIOBUS KU3HU IPEUECKOro HaceleHus. BeinBu-
ras Takue TpeOOBaHMs, MEKIyHAPOIHbIC (PMHAHCOBBIE HHCTUTY-
Tbl, TIpexe Bcero, EIIb 1 MB®, urnopupyoT mpaBo3aniuTHYIO
cdepy, BeIb UM HE HY)KHO OTBEYaTh, HAIIPUMEP, 32 TO, YTO YPO-
BeHb Oe3padoTuilsl B ['peruu goctur 26 %.

l'ocynapcrBa-unensl EBponenckoro corwsa, He CyMeB J0-
TOBOPUTHCS O pacHpeleIeHNH MPUOBIBIIUX OEKEHIEB [0 KBOTaM
Ha Bcel Tepputopun EC, Ha coBelllaHNH MHHUCTPOB BHYTPEHHHX
nen, npomenmem 8 ceHTaops 2015 r., ONpuUHSUIM pelIeHHe O
CTPOUTENILCTBE OTPATUTENILHBIX CTEH Ha IyTH CIeJoBaHus Oe-
KEHIIEB, a TAK)K€ O JeNopTaly OOJBIIMHCTBA U3 HUX, IPUUEM
OCHOBaHHsI, MO KOTOPBIM OYIET OCYIIECTBISTHCS ACTOPTALIUS,
00o3HavyeHbl He ObUTH. Bce 3TO MpOTHUBOPEUUT MEKAYHAPOAHBIM
CTaHJapTaM M0 3alIUTe OSKEHIIEB U JIUII, UIIYIIHX YOSKHIIE.

B koHTeKcTe CKa3aHHOIO ClIeyeT OTMETHTh, YTO HCCIe-
JOBaHWsI, TPOBOAMMEIE B pamkax lleHTpa MexayHapoIHO-
IIPABOBBIX HCClEeNOBaHUN Adpuky, HE OrpaHHMYMBAIOTCS Mpele-



JamMu aQpUKAHCKOTO KOHTHHEHTA, TIOCKOJIBKY B YCIIOBHUSIX II100a-
JiM3anu pacTeT B3aMMOCBA3AHHOCTH U B3aMMO3aBUCUMOCTL HC
TOJIKO OCHOBHBIX CYOBEKTOB MEXITyHAPOJHBIX OTHOIIECHHUH, HO U
CTOSIIIIUX TIEpe]] MEXIAYHAPOIHBIM COOOIIECTBOM MpobieM, mpe-
OJIOJICHHE KOTOPBIX BO3MOJKHO JIMIIb HAa KOJUIGKTUBHOW OCHOBE C
MOMOIIBI0 MEXIYHAPOAHOTO IMpaBa. B HEOOXOIUMOCTH TMOMCKA
MyTeH MPEOAOICHUs 3TUX POOIeM BUANTCSA M JallbHEHIIee BO3-
pacraHue 3Ha4yuMOCTH LleHTpa MexyHapOIHO-IIPABOBBIX UCCIIE-
noBanui Adpuku kadenpsl mexyHapoaHoro npasa PY JIH.

Marepuaibl HaCTOSIIEro COOpPHUKA MPU3BAHBI PACIIUPUTD
3HAHUS O TCHICHIMAX, COOBITHSX M IMPOIECCaX, MPOUCXOISAIINX
Ha a()pUKAHCKOM KOHTHMHEHTE, U MX TPAHCTPAaHUYHBIX MOCIEACT-
BUSIX.

A.X. Abawuose,

3aseoyrowuii kageopoti

MedHcOyHapoonozo npasa PY/[H,

npogeccop MT'UMO (V) MU Poccuu,
Buye-npeoceoamens Komumema OOH

1O IKOHOMUYECKUM, COYUATLHBIM

U KYJIbMYpPHbIM NPABaMm,

IIpeoceoamensy Komuccuu mesxrcoynapoonoeo npasa
Poccutickoit Accoyuayuu cooeticmeuss OOH,
Ynen sxcnepmnozo cosema

Buicweri ammecmayuonnou komuccuu

npu Munoopuayxu Poccuu no npasy,
O00KMOp 10pUOUYECKUX HAYK, npogeccop



MIGRATION WITHIN THE COMPETENCE OF ECOWAS

Ayotunde Anatoly Adewon

Master Student of the Department of International Law,
Peoples’ Friendship University of Russia

The fundamental principles of migration in ECOWAS are
similar to that of report of the global commission on international
migration 2005, with specific modifications to the region. ECO-
WAS had put into considerations dialogues, resolution, conven-
tions and declarations. These documents and treaties are all dedi-
cated to migration developmental aspects and portray the need to
respect and promote fundamental human rights. The outcome of
these efforts to improve migration problem have been discussed
on high levels and are the development of international migration
as a whole. These actions and outcomes of the dialogues are as
followings:

e The 1951 Geneva Convention and its additional proto-
col of 1967 on the status of refugees

e United Nations General Assembly Resolution
No.60/277 on International Migration and Development of 7
April 2006;

e The International Convention on the Protection of the
Rights of All Migrant Workers and members of their families
which entered into force in July 2003;

e The International Convention on the Protection of the
Rights of All Migrant Workers and members of their families
which entered into force in July 2003;

e The political dialogue between the European Union
(EU) and African, Caribbean and Pacific countries (ACP) as set
out in Articles 8 and 13 of the Cotonou Agreement of June 2000;

e The Rabat Action Plan and Declaration of July 2006;

e The ECOWAS General convention on Social Security;



e The high level dialogue on migration and development
initiated in New York in September 2006;

e The Tripoli Declaration of November 2006;

e The 1969 OAU Convention on the status of refugees in
Africa’.

Economic Community of West African States has based
its migration development on the global report. The principles are
stated as follows:

1) Free movement of persons within the ECOWAS zone
is one of the fundamental priorities for the integration policy of
ECOWAS Member States;

2) Legal migration towards other regions of the world
contributes to ECOWAS Member States development;

3) Combating human trafficking and humanitarian assis-
tance are moral imperatives of ECOWAS Member States;

4) Harmonizing policies;

5) Protection of the rights of migrants, asylum seekers and
refugees;

6) Recognizing the gender dimension of migration poli-
cies: referring to women and children migrants, who are especial-
ly vulnerable.

ECOWAS member States carry to execute their actions
within the framework of the revised ECOWAS Treaty of 1993
specifically to the Article 59*: «Citizens of the community shall
have the right of entry, residence and establishment and Member
States undertake to recognize these rights of Community citizens

' Ecowas coomon approach on migration at the 33rd 3ordinary Session of the
Head of State and Government Ouagadougou, 18 January 2008 p. 3 accessed
online 21 of March. URL: http://www.unhcr.org/49e47c8f11.pdf

* The original treaty was revised and updated in 1993. The Revised 1993 Trea-
ty of ECOWAS (signed 24 July 1993 in Cotonou, Benin) reconfirmed at article
59 the right of community citizens to enter, reside and establish in member
states and enjoined member states to adopt all appropriate measures to imple-
ment and ensure such right.



in their territories in accordance with the provisions of the Proto-
cols relating thereto».

An importance principle of promoting and the forefront
idea for migration is the free movement within the territory for
members of ECOWAS and the specific action taken by the region
to implement these steps are states in the ECOWAS common ap-
proach on migration at the 33rd ordinary Session of the Head of
States and Governments in Ouagadougou, 18 January 2008. The
Session adheres to the Protocol on Free Movement of Persons,
the Right of Residence and Establishment:

- Ensuring the issuance and security of ECOWAS travel
documents; Organizing technical and administrative training pro-
grammes as well as awareness building and educational cam-
paigns on the rights and obligations of the community’s citizens
among officials in charge of migration and populations;

- Harmonizing and unifying labor laws related to profes-
sional occupations, in accordance with the Protocol’s clauses on
the right of establishment for professional purposes;

- Removing all forms of harassment along the road, during
movements of persons.

The new e-passport has been used since 2008 and it was
created to facilitate the intra-regional travel of member states' cit-
izens for periods of a maximum 90 days. The passport can be
used within the sub-region and is also recognized for internation-
al travel. This implementation was extremely effective and has
really improved movements with the region.

The second action is the collective effort by setting up re-
gional fund to finance cross-border cooperation operational
tasked with:

¢ Facilitating free movement through concrete actions by
setting up of joint border posts, border markets, collective health
centres, shared schools, etc.



e Develop neighbourhood relation beyond joint usual
border sharing nations, but an extensive cooperation in all areas
of common interest that are enshrined in the ECOWAS treaty’;

e Support border populations: and concentrations to-
wards the poorest, most marginalized and challenged populations.
Migration in most cases are people in search for better life and
security, this has lead to club discussions to develop tools to pro-
mote further regional integration to combat the situation”.

Other actions taken are setting up of information and
monitoring system on migration. Monitoring should mean: Mi-
gratory flows inside and outside the ECOWAS region. Determin-
ing Factors triggering migration to other regions and intra-
regional mobility and their effectiveness in other words identify
the pros and cons of migration to improve the issue with existing
legal framework and developing new strategies to tackle them.
The evolution of socio-economic indicators within the different
ECOWAS zones is to enable the formulation of specific invest-
ment policies and improve working conditions alongside. The
establishment of migrant profiles to keep records and improve a
unified system of database should be access-able to all member
states. These are policies harmonization steps that will broaden
the capacities of mechanisms for monitoring and combating irre-
gular migration. The need for a collective approach is reaffirmed
by the organization and cooperation between ECOWAS states in
this respect is highly encouraged’.

Irregular migration is commonly done by sea and lives are
lost on successful trip, the conditions are unbearable and people

> Revised ECOWAS treaty: article 85 accessed on line. URL:
http://studiowp.ecowas.int/wp-content/uploads/2015/01/Revised-treaty.pdf

* “Cross-Border” Concept or Local Integration Meeting of Foreign Affairs
Ministers Accra, 18 January 2005 p. 3 accessed online. URL:
http://www.oecd.org/swac/publications/38444782.pdf

> Ecowas coomon approach on migration at the 33rd 3ordinary Session of the
Head of State and Government Ouagadougou, 18 January 2008 p. 3 accessed
online 21 of March. URL: http://www.unhcr.org/49e47c¢8f11.pdf
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are being scammed and sometimes left stranded without docu-
mentation of what so ever. Cooperation in this direction will in-
clude the protection and conservation of fisheries resources in
West African territorial waters. Ensure media coverage of this
initiative establishing the complementarities between combating
clandestine migration and combating irregular fishing.

The fight against irregular migration is a problem in West
Africa and ECOWAS is dedicated to the Fight against irregular
migrations and human trafficking by affirming principles of
the return of clandestine migrants respecting their dignity and
fundamental human rights as mentioned in the UNHCR reports
analyzing the regions challenges®. The exclusion of irregular mi-
grant are in most country without due process and consideration’.
In this aspect a number of actions have been carried out urging
member states to comply with international commitments made
by Member States regarding migration, development of technical
and financial and humanitarian cooperation with ECOWAS
Member States in the area of managing emergency situations
with regards to irregular migration. Set up of an effective border
control team, professionally trained not only on emergency situa-
tion but fundamental human right knowledge, tasked with protec-
tion of vulnerable groups and decriminalization tactics to be used
against human traffickers and so called Mafia set up who exploit
migrants. Furthermore it should help the strengthening of me-
chanism put in place to dissolve organized criminal groups plot-

% According to the Human Development Report 2009, an approximate number
of internal migrants is 740 mln people, almost four times as many as those who
have moved internationally. Among those who moved across national borders,
over a third moved from a developing to a developed country. Most of the
world‘s 200 mln international migrants moved from one developing country to
another or between developed countries (Human Development Report 2009,
UNDP, p. 1).

7 Promoting integration through mobility:Free movement under ECOWAS
Paper prepared by: Aderanti Adepoju, Alistair Boulton and Mariah Levin
acessed online at 20™ of March 2015 at http://www.unhcr.org/49e479¢811.pdf
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ting schemes to turn migrants to victims of human trafficking.
These steps should include Identifying and strengthening cooper-
ation mechanisms and, if and when necessary, joint action be-
tween countries of origin, transit and destination, including mari-
time, land and air cooperation for dismantling criminal organiza-
tions in order to check trafficking across national borders as this
has been a concern for the ECOWAS member states and a part of
the major plan towards combating Irregular and human traffick-
ing in the region®. However most documents in respect to com-
mon border for the community is directed towards institutional
reforms and assistance of immigration officers and little is incor-
porated for the protection of human rights in the document, e.g
the SUPPLEMENTARY ACT /SA.1/07/13 RELATING TO THE
ESTABLISHMENT AND IMPLEMENTATION OF THE
JOINT BORDER POSTS CONCEPT WITHIN MEMBER
STATES OF THE ECONOMIC COMMUNITY OF WEST
AFRICAN STATES which states no protection for migrants as
regards to their rights’.

There have been further effort to control and monitor the
measures concerning Diasporas by means of consultative meas-
ure between ECOWAS Member States and further mandating the
Commission responsible for such action to carry out strategic
thinking on the development of expertise and financial resources
of West African Diasporas with a intention to contributing to the
development of their countries of origin and effectively combat-
ing brain drain as we have in Europe and other regions. This con-
sultation should take into account best practices and suggest joint

¥ United Nations: office on drugs and crime: Assistance for the Implementation
of the ECOWAS Plan of Action against Trafficking in Persons p.2 accessed
online. URL: http://www.unodc.org/documents/human-trafticking/
ecowas_training_manual 2006.pdf

? Ecowas: Supplementary Act /Sa.1/07/13 Relating to the Establishment and
Implementation of the Joint Border Posts Concept Within Member States of
the Economic Community of West African States accessed online. URL:
http://www.ecowas.int/wp-content/uploads/2015/01/1-Joint-Boarder-Post.pdf
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measures notably with regard to the facilitation of financial trans-
fers and investments in the region as well as supporting the Dias-
pora’s involvement in development projects. Member States are
committed to strengthening solidarity between the Diaspora and
countries of origin by integrating them to the society where they
have decided to settle knowing extremely well the root causes of
migration from the “horses mouth” so to speak.

Actions taken to protect the rights of migrants, asylum
seekers and refugees revolves around combating exclusion and
xenophobia as regards to migrants and make the mechanism put
in place to monitor the implementation of UN convention on mi-
grants rights at national and regional level for states that have ra-
tified the convention obviously and encourage other state that
have not ratified to integrate these norms into national legislation
by stressing the importance to regional development and collec-
tive efforts to improve human right standards. The regional or-
ganization also encourages Asylum seekers should also grant
right to residence as enshrined in other international treaties listed
previously in this paper'”.

ECOWAS has also made various programmes to ensure
gender balance to remove and minimize all illegal trade barriers
which stifle the entrepreneurship’s potential of women when they
migrate. Aspects are stressed as concerned with women in agri-
cultural and food processing sector as a key sector of the commu-
nity with intention of combating poverty in 2010''. Women make
up of estimated 50 % of the 17 million immigrant in Africa, this
also is taken into account and institutional entrepreneur pro-

' Economic Community of West African States (ECOWAS): Protocol
A/P1/5/79 on Free Movement of Persons, Residence, and Establishment ac-
cessed on line 20™ of March 2015. URL: http://www.cfr.org/world/economic-
community-west-african-states-ecowas-protocol-free-movement-persons-
residence-establishment/p28124

" ECOWAS: Gender balance at the 54™ session of the commission on the sta-
tus of women 2010 accessed on-line. URL: http://www.un.org/womenwatch/
daw/beijing15/general_discussion/ECOWAS.pdf
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grammes that has been set and is further developed to guarantee
decent jobs for this group of migrants as-well. Women are ex-
tremely vulnerable in such situations and are prone to exploita-
tion and abuse, and continuing inequality with men when migra-
tion within the region'%.

The ECOWAS Community Court as a major organ that
ensures protection and guarantees for human rights violations has
identified key challenges to promote effective implementation of
the courts decisions based on experts recommendations to 15
member states. The experts said in recommendations at the end of
an international conference in Bissau to initiate an appellate
chamber for the decision of the court. This suggestion has been
approved by the council of ministers. It should open a system of
court decision implementation in annual report to the council of
ministers. This should be an annual report cycle that should im-
prove the efficiency of the ECOWAS court in implementing hu-
man rights mandate’”.

A copasetic situation relating to migration would be diffi-
cult to achieve for the region, but the efforts made are in the right
directions to ensure human right standards. The struggle for hu-
man right based approach to migrants continues. Migration laws
and policies are constantly modified and reformed to attain pro-
tection while preserving human dignity.

"2 The Female Face of Migration p.15 accessed onlin 21% of March 2015.
URL: http://www.caritas.org/includes/pdf/backgroundmigration.pdf

¥ ECOWAS: press release 23 March 2015 accessed on line. URL:
http://www.courtecowas.org/site2012/index.php?option=com_content&view=
article&id=246:legal-and-human-rights-experts-propose-measures-for-
improving-the-efficiency-of-the-ecowas-court-in-implementing-human-rights-
mandate&catid=14:pressrelease&Itemid=36
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THE REFORM OF THE AFRICAN COURT
ON HUMAN AND PEOPLES’ RIGHTS
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The African court on human and peoples’ rights is the
main judiciary body of the African Union in the ground of human
rights protection in Africa. It is also one of the regional systems
for human rights protection that exists with regard to the Euro-
pean and the inter-American court on human rights.

Comparing to the existed regional human rights protection
systems, the African Court on human and peoples’ rights reflects
the particularity of the African continent and its peoples in terms
of human rights concerned. It is also the more recent regional sys-
tem for human rights protection comparing the European and In-
ter-American courts of human rights protection.

At the beginning, the African Court on human and
peoples’ rights was not projected by the African Charter on hu-
man and peoples’ rights (ACHPR) that established another body
that consist of the African Commission on human and peoples’
rights. The limit of the Commission in terms of the force of law
of decisions, the implementation of the decisions, and the action
of the civil societies and the international community has obliged
the African authorities to reconsider their position on the function
that body.

One of the main reason for the creation of the African
Court on human and peoples’ rights consists of the pressure from
the International community within the framework of the UN,
European council and European Union and particularly from non-
governmental human rights organizations such Amnesty Interna-
tional, Human rights watch, etc. That occurs because of the hu-
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manitarian crisis that the African peoples are victims due to the
lack of democracy, rules of law and constantly human rights vi-
olations.

The African Court on human rights was established by the
Optional Protocol adopted in 1998 and entered into in 2004, after
six years. It is the Protocol to the African Charter on Human and
Peoples' Rights on the Establishment of an African Court on Hu-
man and Peoples' Rights'.

In terms of the legality on the establishment of the
AFCHPR in accordance with the Charter on human and peoples’
rights and with the Statute of the AU, the creation of the Court is
in conformity with the existed legal instruments. For instance the
article 66 of the African Charter on human and peoples’ rights
states that Special protocols or agreements may, if necessary,
supplement the provisions of the Charter”.

The Protocol 1 (P1) entered into force in 2004 after fifteen
ratifications by the States members of the AU as it was stipulated
by the article 34 (3)’. In 23rd of December of 2003 the Comoros
Island became the fifteenth States that has ratified the PI*.
At 2d of the June 2010 the AFCHPR has adopted its own Rule of
procedure’ after the judges have been appointed by the Assembly
of the heads of the States and Governments.

So after a decade of tribulations the AFCHPR really has
started its work and Protection of human rights has become a re-
ality.

' URL: http://www.au.int/en/treaties

? URL: http://www.au.int/en/sites/default/files/banjul_charter.pdf

> URL: http://www.au.int/en/sites/default/files/PROTOCOL_AFRICAN
CHARTER HUMAN PEOPLES RIGHTS ESTABLISHMENT
AFRICAN COURT HUMAN PEOPLES RIGHTS 1.pdf

* URL: http://www.au.int/en/sites/default/files/achpr_1.pdf

> URL: http://www.african-court.org/en/images/documents/Court/Interim%
20Rules%200f%20Court/Final Rules of Court for Publication after Harmo
nization - Final English 7 sept 1 .pdf
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After a few time of work of the Court the Assembly of the
heads of the States and governments during its Summit at Sharm-
El-Cheickh in Egypt has decided to modify the Statute of the
AFCHPR. So another Protocol (P2) was adopted: Protocol on the
Statute of the African Court of Justice and Human Rights®.

The P2 did not only change the name, the composition
and the structure of the AFCHPR, but also its merger to the Court
of Justice of the African Union and the Court on human and
peoples’ rights. Then the AFCHPR should become African court
of justice and human rights (ACJHR). Here we can remark the
absence of the term “Peoples”. At one hand that could not affect
the name of the Court, but for other side the link between the
ACHPR as the fundamental document may have a significant
meaning.

For remarks the African Court of justice was established
by the Protocol of 2003 to the Statute of the African Union’ as
judicial body of the Organization with contentious and advisory
competences.

According to the procedure of ratification of the P2, it
should be entered into force after fifteen ratifications by the states
members of the AU. Unfortunately many years passed after the
adoption of the P2, only five countries have fulfilled the proce-
dure for the ratification in accordance with the procedure of the
ratification. For this reason the ACJHR and the provision of the
P2 could never become available for application.

Six years passed after the adoption of the P2, which has
never become into force, in 2014 during the summit of the AU
the Assembly has adopted a third Protocol® (P3) that completely

6 URL: http://www.au.int/en/sites/default/filessPROTOCOL_STATUTE
AFRICAN COURT JUSTICE AND HUMAN RIGHTS.pdf

7 URL: http://www.au.int/en/sites/default/files/PROTOCOL_COURT OF _
JUSTICE_OF THE AFRICAN UNION.pdf

¥ URL: http://www.au.int/en/sites/default/files/PROTOCOL%200N%20
AMENDMENTS%20T0%20THE%20PROTOCOL%200N%20THE%20
AFRICAN%20COURT%20-%20EN_0.pdf
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modified the nature, the structures, the competences and the func-
tions of the AFCHPR.

There are many explications to such attitude of the leaders
of the AU for these permanent reforms. But some of them are
more primordial and pertinent. First of all there is an economic
need, secondly the political affirmation of the AU and finally the
challenges and fear of leaders.

1. The economic need (reason) is related to the reform
made by the P2 for the merger of the AFCHPR and the Court of
justice of the AU. The objective of the Assembly was clear here
as there was no need to remain to bodies in terms of financial re-
structuration of the budget of the Union.

2. The second reason is purely political. After the entering
into force of the Rome Statute in 2002 the leaders of the AU have
always denied the way and the method of its work’. For refresh-
ing, many African leaders were under the order for arrest of the
International Criminal Court. Some of them have been jailed. For
these reasons they are always claiming for the justice for the con-
tinent in terms of the International law. During many summits the
question for retiring from the ICC has been discussed. Even many
African leaders use to qualify the ICC as a “racial Institution”
that ruling against blacks peoples. Here are the main reasons for
revising the P2 and the adoption of the P3.

3. The third reason is the challenges that the African Un-
ion is faced now. First of all the Organization must prove to the
International Community and gain the trust from the African
peoples, that it able to deal with the humanitarian catastrophes,
that occur in Africa by implementing the provisions of the Rome
Statute in Africa by the African states themselves.

? Assembly Decision Assembly/AU/Dec.213 (XIl) adopted by the Twelfth
Ordinary Session of the Assembly in Addis Ababa, Federal Democratic Re-
public of Ethiopia, on 3 February 2009 on the implementation of the Assem-
bly’s Decision on the Abuse of the Principle of Universal Jurisdiction.
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And secondly the AU should prove that there is a place
for democracy, rule of law and human rights in Africa for the
African peoples by the Africans.

All these needs are enshrine in the P3.

But this pretention very ambiguous of the AU makes the
perspective and the future of the AFCHPR very uncertain and
“aborted” the establishment of the ACJHR. Or at least the possi-
bility for entering into force the P3 is not for this decade. For rea-
sons many African leaders are not only ready to let the power in
their respective countries in order not to be prosecuted by their
own national jurisdictions, or another African or international
courts. Only for this reason they are not ready to ratify the P3 as
it open the way for criminal procedure within the AU.

The sad situation and more critical part of the P3 consists
on the immunities granting to the Head of States and Govern-
ments and national officials when accused for human rights viola-
tions. The provisions of the article 464 bis'® provide that “no
charges shall be commenced or continued before the Court
against any serving AU Head of State or Government, or any-
body acting or entitled to act in such capacity, or other senior
state officials based on their functions, during their tenure of of-
fice”. The sad question is who can be responsible for human
rights violations in Africa if officials have been entitled to the
immunity?

' URL: http://www.au.int/en/sites/default/files/PROTOCOL%200N%20
AMENDMENTS%20T0%20THE%20PROTOCOL%200N%20THE%20
AFRICAN%20COURT%20-%20EN_0.pdf
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The Southern African Development Community (SADC)
is an inter-governmental organization headquartered in Gaborone,
Botswana. Its goals are to foster socio-economic cooperation and
integration as well as political and security cooperation among
15 southern African states. It complements the role of the African
Union. The origins of SADC is back to the period of 1960s to
1970s, when the leaders of majority-ruled countries and national
liberation movements coordinated their political, diplomatic and
military struggles to bring end to colonial and white-minority rule
in southern Africa'. The immediate forerunner of the political and
security cooperation leg of today's SADC was the informal Fron-
tline States (FLS) grouping. It was formed in 1980. The Southern
African Development Coordination Conference (SADCC) was
the forerunner of the socio-economic cooperation leg of today's
SADC. The adoption by nine majority-ruled southern African
countries of the Lusaka declaration on 1 April 1980 paved the
way for the formal establishment of SADCC in April 1980.

SADCC was transformed into SADC on 17 August 1992,
with the adoption of the Windhoek declaration and treaty estab-
lishing SADC. In 1992 SADC provided for both socio-economic
cooperation and political and security cooperation. In reality, the
FLS was dissolved only in 1994, after South Africa's first demo-
cratic elections. Subsequent efforts to place political and security

! Andresen H., Brandt H., Gsanger H. Promoting regional integration in SADC
2001. German Development Institute (GDC) reports and Working Papers
No. 5/2001 at 3.
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cooperation on a firm institutional footing under SADC's umbrel-
la failed. SADC's aims are set out in different sources. The
sources include the treaty establishing the organization (SADC
treaty); various protocols (such as the environmental protocol, the
health protocol and the education protocol); development and co-
operation plans such as the Regional Indicative Strategic Devel-
opment Plan (RISDP) and the Strategic Indicative Plan of the Or-
gan (SIPO); and declarations such as those on HIV and AIDS and
food security.

SADC countries face many social, development, econom-
ic, trade, education, health, diplomatic, security and political
challenges. Some of these challenges cannot be tackled effective-
ly by individual members. Environmental problems and diseases
do not know boundaries. Pollution of air or water can affect
neighbor countries, and their economies. The sustainable devel-
opment that trade could bring is threatened by the absence of dif-
ferent product standards and tariff regimes, weak customs infra-
structure and bad roads. The socio-economic and political and
security cooperation aims of SADC are equally wide-ranging,
and intended to address the various common challenges®.

On 14 August 2001, the 1992 SADC treaty was amended.
The amendment heralded the overhaul of the structures, policies
and procedures of SADC, a process, which is ongoing®. One of
the changes is that political and security co operation is institutio-
nalized in the Organ on Politics, Defense and Security (OPDS).
One of the principal SADC bodies, it is subject to the oversight of
the organization's supreme body, the Summit, which comprises
the heads of state or government. In others, the member states
aim for more far-reaching forms of cooperation. For example, on

? Valy, Bayano. The first Under-20 Zone Six SADC Games. SADC Today,
Vol. 7. No .2 June 2004.

3 Tjonneland E.N. 2006. SADC and Donors — Ideals and Practices. From Ga-
borone to Paris and back. Formative Process Research on Integration in South-
ern Africa (FOPRISA). Botswana Institute for Development Policy Analysis.
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foreign policy the main aim is coordination and cooperation, but
in terms of trade and economic policy, a tighter coordination is in
progress with a view to establish a common market with common
regulatory institutions.

SADC has recently received the top position in a global
comparison of indicators of Water Cooperation prepared by in-
ternational think-tank Strategic Foresight Group. SADC has
scored 100 in the Water Cooperation Quotient, which examines
active cooperation by riparian countries in the management of
water resources using 10 parameters, including legal, political,
technical, environmental, economic and institutional aspects.4
High performance in the Water Cooperation Quotient also means
low risk’ of war between countries in the concerned river basin
and to reduce economic dependence of SADC countries on South
Africa®.

The first aspect to consider is whether the right to health
and wellbeing of citizens and the protection of the environment is
included in the Constitution of each country. These instruments
provide direction for all subsequent policies and laws. Most of
the Constitutions of the countries considered give an inalienable
right to health, wellbeing and environmental protection, but these
rights are conspicuously absent from the Constitutions of Bots-
wana, Zambia and Zimbabwe. Even though these rights are af-
forded through a variety of policy instruments and visions in
these three countries, this does not rectify the constitutional posi-
tion, as a vision or policy becomes not a legal document.

The constitutional rights to a healthy and clean environ-
ment have been articulated, and also have been given effect

* SADC Technical Report : Review of the Southern African Development
Community (SADC) Energy Sector Activity Plan, (2009) acceded on 10 Octo-
ber 2011.

> Isaksen, J. and Tjonneland, E.N. 2001. Assessing the Restructuring of
SADC — Positions, Policies and Progress. CMI Report.

8 Isaksen, J. 2002. Restructuring SADC — Progress and Problems. CMI Report.
Isaksen,
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through a variety of national environmental action plans, visions
and strategy documents compiled for each country. Now it has
now been passed into law in all 14 SADC states.

Most of these definitions provide a holistic interpretation
of the term ‘environment’ to include the natural, social and cul-
tural environments. However, some of definitions (in Lesotho,
South Africa and Zambia) consider the environment to be the
physical surroundings of the human being and the influence that
these physical components have on humans, rather than seeing
human beings as an integral part of the environment.

In some cases (Lesotho and South Africa), this limited in-
terpretation of the term ‘environment’ is clarified as ‘the sur-
roundings within which humans exist and that are made up of: the
land, water and atmosphere of earth; micro-organisms, plant and
animal life; any part or combination of the aforementioned and
the inter-relationships among and between them; and the physi-
cal, chemical, aesthetic and cultural properties and conditions of
the foregoing that influence human health and wellbeing’.

Every country in the SADC region has a dedicated envi-
ronmental Act in force, with the exception of Botswana, whose
Act has been published but not yet passed in Parliament. Howev-
er, some pieces of legislation are now more than ten years old.
Two countries in SADC, Malawi and Mauritius, do not have any
specific EIA regulations, while regulations in Botswana, Lesotho
and Namibia are currently are drafting. In the absence of specific
EIA regulations, Malawi and Mauritius have detailed guidelines
for the EIA process in general and/or for key economic sectors.
The Malawian Guidelines have been gazetted and, therefore, en-
joy legal standing. Every SADC country has a government minis-
try responsible for the environment, except Tanzania, where the
NEMC falls under the Vice-President’s Office. While Angola,
Mauritius, and Mozambique have dedicated ministries of envi-
ronment, the other SADC countries have linked environment at

" For SADC vision, see http//www.sadc.int/,acceded in 12 october 2011.
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ministerial level variously with tourism, natural resources, wild-
life, culture, water and forests. This can have advantages and dis-
advantages: linking environment to related sectors can result in
closer cooperation between sectors; however, it can also result in
a ministry having a conflicting mandate, for example where tour-
ism or mining is promoted in a sensitive environmental area.

In sphere public participation some jurisdictions, such as
South Africa and Lesotho, make the compilation of an EMP a
condition of the EIA license, permit or authorization®. While this
is laudable, it is far from ideal because the public does not have
an opportunity to provide input to or make comments on the EMP
— and the EMP is often the key document that is supposed to ad-
dress all their concerns. Compounding the situation is the general
lack of post-EIA follow-up and compliance monitoring and audit-
ing by the authorities. Even though most SADC countries make
provision for inspections, audits and monitoring by the authori-
ties, in practice very little is done. This is due in large part to a
lack of human, financial and technical resources (e.g. vehicles),
further complicated by the long distances involved, poor infra-
structure and the remote nature of many projects. The lack of ri-
gorous requirements and accountability for the preparation and
implementation of EMPs is probably the area of EIA practice that
is of greatest concern in the SADC region. Even assuming that
quality EIAs are being produced and the authorities are making
the best decisions, the lack of effective EMP implementation se-
riously reduces the value of the EIA process.

There are two important SADC environmental protocols:
the Protocol on Shared Watercourse Systems; and the Protocol on
Wildlife Conservation and Law Enforcement. The Protocol on
Shared Watercourse Systems regards and incorporates the follow-

ing’:

¥ For SADC vision, see http//www.sadc.int/,acceded in 12 october 2011.
? Southern African Development Community Southern African Vision for Wa-
ter, Life and Environment in the 21 century [undated].
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* The Helsinki Rules on uses of the waters of international
rivers and the work of the International Law Commission on the
non-navigational uses of international watercourses;

* The relevant provisions of Agenda 21 of the United Na-
tions Conference on Environment and Development, and the con-
cepts of environmentally sound management, sustainable devel-
opment and the equitable utilization of shared watercourse sys-
tems in the SADC region;

* The existing and emerging socio-economic development
programs in the SADC region and their impact on the environ-
ment;

* Judicious and coordinated utilization of the resources of
the shared watercourse systems in the SADC region;

* The need for coordinated and environmentally sound
development of the resources of shared watercourse systems in
the SADC region in order to support sustainable socio-economic
development and the common utilization and management of the
resources of these watercourse systems; and

* Other agreements in the SADC region on the common
utilization of certain watercourses.

All the African mainland countries have signed this Proto-
col, with the exception of the DRC.

The Protocol on Wildlife Conservation and Law En-
forcement is an interstate regulation affirming that member states
have the sovereign right to manage their wildlife resources and
the corresponding responsibility for sustainable use and conserva-
tion of these resources. The aim is to establish a common frame-
work for the conservation and sustainable use of wildlife re-
sources in the SADC region and to assist with the effective en-
forcement of laws governing those resources. All the original 14
SADC states have signed this Protocol.'

'9°U Beyerlin the concept of sustainable development in R Wolfrum Enforcing
Environmental Standards :Economic Mechanisms as viable Means ?(1996) 95.
95-121.
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In conclusion, The SADC Treaty, the Protocol on Shared
Watercourse Systems and The Protocol on Wildlife Conservation
and Law Enforcement provide a solid legal and institutional plat-
form for its Member States to protect their environment and inte-
grate their economies. With the kind of legal mandate given by
the SADC Treaty to the various institutions discussed in this pa-
per, it can be concluded that the SADC Treaty the Protocol on
Shared Watercourse Systems and The Protocol on Wildlife Con-
servation and Law Enforcement are very ambitious on paper, but
the institutions have a poor record with regard to implementation.
So we hope that in next states members of SADC would find the
way to effectively put in practice the clause of this document to
protect environment right of people in this region.
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The article critically examines issue of ethnicity and pro-
tection of human rights in Nigeria. Like most African states Nige-
ria is composed of thirty six numerous states and three hundred
and fifty (350) ethnic groups with over five hundred languages
with different religious believes. Though, the most important le-
gal instrument is the Constitution of the Federal Republic of Ni-
geria that has been adopted in 1999. The Constitution is sought to
promote national cohesion and to promote the equality of peoples
and ensure respect for distinct cultures, languages and religions.
In light of the failed experience of many Nigerian states with fe-
deralism, that had made many Nigerians to have more interest in
building their own culture and tradition with new attitude that
represents a total break from ethnicity sentiments. Hence, this
article is concentrated to examine the nature of human rights pro-
tection in Nigeria and its attraction with the issue of ethnicity and
also to suggest mechanisms to reduce people attitude toward eth-
nicity and encourage them on a spirit of one lovely brotherhood.

Historically, the issue of ethnicity had been a contempo-
rary complex situation among indigenous people in Nigeria. But
not recent when politics became a music ground where many Ni-
gerian clamor for multiparty democracy and decided to dance out
the same issue of ethnicity and use it to pursue their individual
political aims. In fact, electoral campaigns and rallies had brought
in a sharp focus on issues of ethnic fissures in Nigeria society has
become more populous than ever been. Notwithstanding, the up-
coming presidential election fixed on April 28" of 2015 has raise
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in “hate speech” and threat to election related violence. This has
placed massive migration on ethnic groups within and outside of
Nigeria. In support to this, the National Human Rights Commis-
sion has recorded series of violence incidents with fatalities and
weapons movements' across ethnic groups lead up to incoming
elections. And also, several official reports from the presidential
level panels have investigated diverse aspect of election in the
past with law enforcement.”

Although, the duty of a state is obliged to promote and
protect human rights of all citizens and all person within its terri-
tory, includes non-nationals, and to treat them without any gender
discrimination attitude, reserved for citizens.” The 1999 Federal
Constitution of Nigeria made a provision for all these rights in
Chapter IV section 42.* This section totally prohibits discrimina-

' For reports of small arms movements in the run up to Nigeria’s 2015 elec-
tions, see: Lauren P. Blanchard, “Nigeria’s Elections and the Boko Haram Cri-
sis”, Congressional Research Service Report, p. 3 (Feb. 2015); International
Crisis Group, “Nigeria’s Dangerous 2015 Elections: Limiting the Violence”,
Africa Report No. 220, pages 16-17 (Nov 2014).

2See, Government of Kaduna State, Report of Kaduna State Peace and Recon-
ciliation Committee, p. 217 (Jan 2013); Federal Republic of Nigeria, Main
Report of the Federal Government Investigative Panel on 2011 Election Vi-
olence and Civil Disturbances (2011); Federal Republic of Nigeria, Report of
the Presidential Committee on Electoral Reform, (2008); Federal Republic of
Nigeria, Presidential Committee on the Reform of the Nigeria Police Force
(chaired by Alhaji M.D. Yusuf, retired Inspector-General of Police) (2008);
Federal Republic of Nigeria, Report of the Presidential Committee on Police
Reforms, (Chaired by Muhammadu Danmadami, retired Deputy Inspector-
General of Police) (2006); Federal Republic of Nigeria, Report of the Judicial
Commission of Inquiry into the Affairs of the Federal Electoral Commission
(FEDECO) 1979-1983, (1986).

* For a precise exposition of this issue see e.g., Office of the United Nations
High Commissioner for Human Rights The Rights of Non-Citizens (2006)
available online. URL: http://www.ohchr.org/english/about/publications/
docs/mon_citizens_en.pdf> (accessed 24 November 2007). See also D Weis-
sbrodt, (n 6 above).

* Constitution of the Federal Republic of Nigeria 1999. Chapter IV section 42.
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tion on particular community, ethnic group, place of origin, sex,
and religion or political opinion.” African Union is not exempted
from these provisions.® Nigeria is a signatory to the International
Convention on the Elimination of All Forms of Racial Discrimi-

> See the case of Anzaku v Governor Nassarawa State [2006] All FWLR (Pt
303) 308, 341-342: ‘Fairness and justice demands that people who are similar-
ly circumstanced should be treated equally by the State. Yet there is no dis-
crimination where special restrictions imposed upon a class, or special advan-
tages accorded to it are reasonably designed to reflect real and substantial dif-
ferences between it and other classes and groups. Protection is not unequal
merely because real and substantial differences between classes or groups are
recognized by law for purposes of special protection or treatment reasonably
related to such differences. Provided therefore that such special protection or
treatment is reasonable and not arbitrary, oppressive or capricious, there is no
denial of equal protection. A class, e.g., a religious or political group, may be
isolated for special treatment if it constitutes a danger to public order, public
security, public health or public morality, or if it is so vulnerable by reason of
its peculiar circumstances as to require special protection.” See also Uzoukwu
v Ezeonu (1982) 2 NCLR 552.

6 Adejumobi S. ‘Citizenship, Rights and the Problem of Conflicts and Civil
Wars in Africa’, 3 Human Rights Quarterly (2001) 148 (for the proposition
that identity conflicts in Africa result in part from the bifurcation of citizenship
from an individual right enjoyed within a state to a group concept used as an
instrument of exclusion). See also A Konneh, ‘Citizenship at the Margins: Sta-
tus, Ambiguity, and the Mandingo of Liberia’ 39, 2 African Studies Review
(Sep., 1996) 141-154. The author argues that the ‘Mandingo have stood at the
margins of citizenship-always taken to be “something more” than the other
indigenous groups of Liberia but “something less” than the full citizens the
Settlers consider themselves to be.” The Mandingo were the specific target for
decimation by Charles Taylor’s troops. South Africa, where non-citizens have
rights including social economic rights, is one of the few exceptions to the
citizen and non-citizen dichotomy in access to human rights. See e.g., Khosa v
Minister of Social Development 2004 (6) SA 505 (CC). The Constitutional
Court of South Africa found that a non-citizen under the age of 18 is entitled to
social economic rights in the Bill of Rights. See also Patel v Minister of Home
Affairs 2000 (2) SA 343 (D) (for the proposition that aliens have the same
rights under the constitution that citizens have, unless the contrary emerges
from the constitution).
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nation (CERD)’ which has admirable and inspiring constitutional
provisions for protection of human rights.®

The issue of ethnicity continued to pose serious problems
for Nigerian politics and perspective thinking of many Nigerians,
which has negatively affected so many Nigerians in real life.
Even to extent parents choose their children who to associate
with. It has even grown beyond the level whereby some families
neglect their own son or daughter simply because he/she went
and get married to someone who is not from their own ethnic
groups. Similarly, this has broader to place of employment, work,
schooling and associations. These attitudes were kind of issues
that has separated blacks into their own governing Bantustans in
South Africa during Apartheid and undermines the ideas and
norms of the United Nations. However, as global citizens no one
tolerated such ugly acts and racism of human rights violation.’
Considering all these circumstances surrounding the environment
and the society people found themselves with different cultural
and ethnic believes that weaken the issue of human rights protec-
tion in Nigeria. All human beings are born equal naturally with-

7 See the Universal Declaration of Human Rights, G.A.Res. 217A, pmbl., U.N.
GAOR, 3d Sess., 1st plen. mtg., U.N. Doc A/810 (Dec. 12, 1948) [hereinafter
Universal Declaration of Human Rights]; U.N. Charter pmbl. The preambles
of both the UDHR and the U.N. Charter recognize human rights as inherent in
man. Paragraph 2 of the U.N. Charter, for instance, “reaffirm[s] faith in fun-
damental human rights, in the dignity and worth of the human person, in the
equal rights of men and women and of nations large and small.”

¥ Two chapters of the 1999 Constitution (chapters 2 and 4) are exclusively
dedicated to human rights. In addition, Nigeria has established ostensibly
strong institutional infrastructure for human rights promotion and protection.
Apart from the judicial organ, Nigeria has extrajudicial bodies for human
rights promotion and protection. These include the National Human Rights
Commission and the Public Complaints Commission.

? 1Apartheid: A policy of racial segregation based on doctrines of racial dis-
crimination
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out any gender non-discrimination.'® The provisions of Article 1
of the Universal Declaration of Human Rights stated it clearly
that all human beings are born free and equal in dignity and
rights.'' Likewise, the provisions of Chapter II Section 15 (3(c
and d)) of the 1999 Federal Constitution of Nigeria encouraging
inter-marriage among persons from different places of origin, or
different religious, ethnic or linguistic associations.'?

This will reduce many mind set from issues of ethnicity
and provide a provision for protecting human rights. Although, it
seems protection of human rights is gradually growing in Nigeria
in the sense that people are getting expose to subsequent numer-
ous international resolutions, conventions', covenantsM, commit-
tees' , declarationslé, treaty bodies, soft law, binding law, domes-

' Similarly, the right freedom from discrimination on the ground of ethnicity,
place of origin, sex, religion or political opinion is granted only to Nigerian
citizens by section 42 of the Constitution.

"' The Universal Declaration of Human Rights, Art. 1.

2 Constitution of the Federal Republic of Nigeria 1999. Chapter II section 15.
" Notable Conventions which have been passed by the United Nations in-
clude, The International Convention on the Prevention of the Crime of Geno-
cide; the International Convention on the Elimination of All Forms of Racial
Discrimination., The International Convention Relating to the Status of Refu-
gees, the Convention Against Torture and other Cruel, Inhuman and Degrading
Treatment or Punishment; The Convention on the Right of the Child; the Con-
vention Concerning the Abolition of Forced Labour. The Convention on the
Political Rights of Women; The Convention on The Nationality Rights of
Women; Convention on the prevention and punishment of the Crime of Geno-
cide, etc.

' These are some covenants which include, The International on Civil and
Political Rights, The International on Economic, Social and Cultural Rights.

15 These are committees which include, The Committee on Civil and Political
Rights; The Committee on Economic, Social and Cultural Rights; The Com-
mittee on Elimination of All Forms of Racial Discrimination; The Committee
on Against Torture and other Cruel, Inhuman and Degrading Treatment or
Punishment; The Committee on Protection of the Rights of all Migrants Work-
ers and member of their Family; The Committee on Enforce disappearance;
The Committee on Elimination of Discrimination Against Woman; The Com-
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tic law, national laws, human rights law and humanitarian law
that all agitated for promotion and protection of human rights.
This has proven how valuable are issues of human rights and al-
most all constitutions of different states in the world made provi-
sions for human rights protection.'’Considering these various in-
stitutional machineries to other international countries mechan-
isms, people may draw their conclusion that the Nigerian me-
chanisms are not strong enough of providing adequate and effec-
tive platforms for protection of human rights in term of ethnicity.
In another word, this could be referred to what they called “Name
and Shame Games” which many countries practice.

The truth is that everyone needs his/her human rights to be
protected likewise the issues of human rights become more com-
plicated. Since issues of ethnicity are more pronounced and are
commonly affecting many Nigerians on daily basis. Nigeria must
apply the truth and justification method to address this issue of
ethnicity in order to protect human rights. The National Human
Rights Commission should inaugurate a special monitoring team

mittee on the Rights of Child; The Committee Against Torture and The Com-
mittee on the Rights of Disabilities Person.

' Some of the Declaration are, Declaration on the Elimination of All forms of
Intolerance and Discrimination Based on Religion or Belief, adopted 25 Nov.
1981. G.A. Res 36/55, 36 UN GAOR, Supp (No. 5+) UNDOC. A/36/51 at 171
1981; Declaration on the Elimination of violence Against Women adopted
20thDec, 1993 GA Res 48/104, UNDOC. A/48/29; Declaration on the Right of
Child, adopted 20 Nov. 1959, GA Res 1386 (XIV), 14 UN GAOR, Supp. (No.
16) UN Doc. A/4334 at 19(1959) Declaration on the Right to Development,
adopted 4 Dec, 1986, GA Res 41/28.

'" For example, the French Constitution of 1958 refers in its preamble to the
1789 Declaration of the Right of man and of the citizen. Most newly indepen-
dent countries refer directly to, or even incorporate, basic international texts*
such as the Universal Declaration of Human Rights, 1948. This is true of the
Nigerian Constitution and Indian Constitution. Part 111 of Indian Constitution
incorporated virtually all the rights contained in UDHR. See, Jean —Bernard
Marie, ,,National. Systems for the Protection of Human Rights in Human
Rights International Protection, Monitoring, Enforcement, JanuzSymonides ed.
Aldershot Hants: Ashgate, UNESCO Publishing, 2003 at 258.
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that will investigate all issues of ethnic groups’ discrimination
and treat them ungently. Although the judicial system must prod-
uct both victors and vanquished. And this may not provide the
healing effect where massive, grave human rights violations and
issue of ethnicity have polarized the society. However, the judi-
cial system is usually expensive, protracted and may in some cas-
es not produce justice because people have different myopic opi-
nions likewise in decision making. In such cases, it may result to
some facts such as the bias of evidence and technicality of the
law to defined justice'®. It is only when the government and Na-
tional Human Rights Commission pave new way of thinking and
come together with collective legal framework. This may reduce
ethnic sentiments among Nigerians and give provisions for hu-
man rights protection.

'8 Ogbu O.N. “Truth and Reconciliation Commission as Human Rights Protec-
tion Mechanism: The Tragic Near Demise of Nigerian’s Oputa Panel” in
E. Chianu, (ed.) Legal Principles and Policies: Essays in Honour of Justice
Idigbe, Distinct Universal Limited, Lagos, 2006, P. 1.
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THE IMPERIALIZATION
OF INTERNATIONAL PUBLIC LAW

Ikem Chukwuemeka Raymond
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In the course of studying international public law, we of-
ten see changes in its functionality. A vital question to be asked is
whether or not these changes are in consonance with the very
meaning of the existence of international public law. International
public laws, treaties and covenants are often established for the
advancement of peace, prosperity, human rights and environmen-
tal protection etc. In general it supports order in the world. To the
lay people, this innovation often portrays the bright prospects of
international public law. After a careful look on the escapades of
some of the world’s powerful nations, one is forced to see inter-
national law as a manipulative tool used to advance the foreign
policy goals of some major powers. As a matter of fact interna-
tional public law has been described as a law of “exceptional-
ism”, were disregard of domestic and global norms is considered
politically acceptable and were powerful nations can exercise a
free hand in determining the future of less powerful ones when
strategic interest are involved.

The impudent approaches towards international public law
by some powerful nations have been a major treat to the future
existence of international public law. Let us first of all brows
through decimation of international public law in Africa. The
western world first visited Africa trade purposes. From trading
they graduated into exploiting and colonizing thereby forcing ar-
tificial boundaries on the African continent, forced people to be
grouped together as a new territory without taking into considera-
tion their historical, cultural or social dependency. In the 1960’s
so many African countries gained independence. Questions as to
whether or not these countries are truly independent can be seen
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in the western systematical way of toppling governments of other
nations and establishing African leaders that would bow to their
whims and caprices. Even in recent times the international crimi-
nal court (ICC) has and is still of good help in promoting and
making mockery of international law. ICC currently has 123
states as members, but since the Treaty establishing ICC came
into force on 17/07/2002, it has only case files of 36 nations on its
desk (all Africans), including Sudan who is not a member of ICC.
The trivialization of international law was publicly made known
when, the united states ambassador to united nations in an ad-
dress to the security council in 2005 expressed united states sup-
port for the courts investigation in Sudan even though like USA
and Israel, Sudan is not a member of ICC. The validity of the ICC
will no doubt be crippled, if the agitation by some African leaders
for Africa to withdraw from ICC materializes.

International human rights organizations are yet to inves-
tigate whether or not the north Atlantic treaty organization’s
(NATO) attack on Libya who is a member state, was within the
law. Article 2 section 4 of the United Nations charter expressly
states that “all members shall refrain in their international rela-
tions from the threats of use or use of force against the territorial
integrity or political independence of any states or in any other
manner inconsistent with the purposes of the United Nations”. On
NATO’s involvement, whenever states decide to use force
against another state, whether individually or collectively the first
question that arises is whether such an action is pursuant to the
right of self defense or is authorized by the Security Council as
prescribed in article 51 of the charter. Of course article 51 does
not apply as Libya had not attacked any of the NATO member
state. The involvement of NATO in the death of Mummar Gadda-
fi and the outright violation of no-fly zone set by UN Security
Council resolution 1973 which kept the lives of innocent civilians
in arms way, is a clear idea of how some nations are more than
prepared to break any international law to get what they want.

Instead of regarding themselves as members of the inter-
national community that helps to enforce international pulic law,
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they parade themselves as global police forces, able to enforce
international public law unilaterally and even ignore international
public law if they so want.

The use of NATO force without the authorization of Unit-
ed Nations has repeatedly been condemned. Following the Koso-
vo war in 1999 United Nations former secretary general Kofi An-
nan stressed that the council should have been involved in any
decision to use force. He also in the 51th Munich security confe-
rence made it clear that the US- led invasion of Iraq was a mis-
take and helped to create the Islamist state militant group. In his
words, “I was against this invasion and my fears have been
founded. The break-up of the Iraqi forces poured hundreds if not
thousands of disgruntled soldiers and police officers into the
street”. He added that some of these former security force mem-
bers went on to join the Islamic state. These reports from a for-
mer secretary general of United Nations makes it clear that if su-
per powers are not just and accurate in observing international
public law, humanity will continue facing troubles, innocent
people will continue being killed and there will be no peace and
prosperity on earth.

Thanks to the Russian intervention in 2013, Syria would
have been another product of Americans invasion. Ukraine is cur-
rently viewed as the latest country in a long list to fall prey to
America’s soft power technique called “regime change 101”. Fol-
lowing the appearance of two high-ranking American officials on
the street of central Kiev at the heat of battle between police and
protesters, the evidences involving CIA in the killing and wound-
ing of both policemen and civilians cannot be regarded as a mere
fiction or political speculation. Still on the event in Ukraine, the
refusal to recognize the referendum which took place on
16/03/2014 in Crimea is a visible outing of international prin-
ciples prescribed in article 1 of both the international covenant on
civil and political right (ICCPR) and the international covenant
on economic, social and cultural rights (ICESCR) also article 15
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of the united nations universal declaration of human right which
all expresses a person’s right to self-determination.

It 1s most disheartening to know how much international
public law has been hypnotized. Those who see injustice in the
system will lose confidence in human rights and justice on the
whole. As we speak former NSA contractor Edward Snowden has
been charged with offence of espionage because his giant stride
in steering the wheel of international public law in the right direc-
tion and for promoting article 17 of ICCPR which gives right to
privacy. But in actuality the committers of espionage still parades
themselves as the cradle of justice.

Conclusively it is an obvious fact that international public
law in its historical and social meaning is fast diminishing. Under
the disguise of extraterritorial counter-terrorism operations, tac-
tical terrorism has been practically legalized. terrorism in this
context is not an over exaggeration, because as matter of fact de-
spite controversial attempts to establish a universally accepted
definition of terrorism , wide currency is given to the academic
consensus formula proffered by Schmid and Jongman which
states that “terrorism is an anxiety-inspiring method of repeated
violent action, employed by (semi) clandestine individual, group,
or state actors, for idiosyncratic, criminal, or political reasons,
whereby in contrast to assassination, the direct targets of violence
are not the main targets”. It must be made clear that on questions
of international public law not the will of an entity or the will of a
state but the will of all parties to international covenants and trea-
ties must be obeyed. So called worlds powerful nations must rec-
ognize the dangers of promoting themselves as exceptional or
special in international arena. This belief of superiority will in no
distant time generate international isolation. Signs of revolution
are everywhere. The recent Berlin protest on NATO’s role in
conflicts around the globe is just a tip of the iceberg. Together
with international organization without fear of persecution, we
must invoke judicial activism to ensure that the principle of sove-
reign equality of all prevails in all ramifications.

37



PIRACY AS A NEW THREAT FOR WEST AFRICAN
SUSTAINABLE ECONOMIC DEVELOPMENT

Mensah Cocou Marius

PhD Student of the Department of International law
of the Peoples" Friendship University of Russia
117198, Russia, Moscow, Mikluho-Maklaya st., 6; mcmarius@mail.ru

The development of Africa is threatened not only by
armed conflits, terrorism, recurring health problems issues the
latest of which is the humanitarian disaster caused by the Ebola
virus, but also by the increase of problems related to ecology and
maritime piracy. Most of these problems are due to the lack of
implementation of international treaties in African countries legal
acts, the inability to provide food security in subregions and the
absence of effective integrated environmental strategies and poli-
cies. An additional threat to sustainable socio-economic devel-
opment and the paradigms accompanying its strategies currently
occur in the Gulf of Guinea. It’s about acts of piracy in the con-
text of climate change ongoing process.

Somalia was an epicenter of piracy and hijacking ships for
many years, but with fewer attacks these last years, and the atten-
tion has shifted to the Gulf of Guinea. More than 40 attacks in the
first three quarters of 2013 were recorded in the subregion. 132
crew were taken hostage, several vessels, offshore supply vessels
and tankers were hijacked.

In this article, we will analyze the damage caused by ma-
ritime piracy to the economies of the West African subregion and
ecological threats implied by such acts. In the Gulf of Guinea,
Nigeria is the main source of piracy in the region. Many incidents
of piracy were reccorded. Out of 29 incidents have been regi-
streted, including hijacking of 11 ships, firing of 13 vessels and
attempts of attacks. Official statistics clearly show that many
members states of ECOWAS that inhabit coastal areas of the Gulf
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of Guinea suffer from maritime piracy. These countries are: Be-
nin, Ghana, Gabon, Cameroon, Nigeria, San Tome and Principe,
Togo, Equatorial Guinea. All of them have access to the Atlantic
Ocean. The Gulf of Guinea has large mineral and biological re-
sources such as gas reserves in Nigeria, Ghana (both are ECO-
WAS members), Gabon and oil for nearly 24 billion Barrels.
These stocks represent 5 % of the global oil reserves and trans-
form the subregion into one of the world's leading on this indica-
tor'.

Eight oil-producing states in West Africa produce daily
5 million barrels of oil and could potentially increase that produc-
tion>. In West Africa, the situation is complicated because of the
increase of the activity of sea pirates which seeks not only to se-
ize control over all natural resources of the Gulf, but also inter-
feres with the normal operation of trade and maritime transport,
itineraries which pass through the subregion. The threat of mari-
time piracy entails not only an increase in the cost of the safety of
people and goods carried, but also the potential to bring the case
to an environmental catastrophy. Sea pirates captured ships with
chemicals, oil or nuclear waste, and this of course is a major envi-
ronmental threat to the whole subregion. It is very important to
remember that sea turtles live in the waters of the Gulf, and
moreover, several rivers fall into the Gulf of Guinea: Cavan (bor-
der of Liberia and Cote d'Ivoire), Sassandra, Bandama, Comoé
(Cote d'Ivoire), Volta (Ghana), Mono (between Togo and Benin),
Niger (Nigeria) and Sanaga (Cameroon).

Pirates attack not only vessels that are passing along the
coast, but also vessels in ports. For example, out of 60 pirate at-

' Golfe de Guinée: Dossier special // Le journal de Droit. 2013. 30 juillet.
URL: http://www journal-ledroit.net/index.php?option=com_content&view=
article&id=1005:dossier-special-golfe-de-guinee-&catid=47:juris-
zoomé&ltemid=243 (nara obpamenus 29.04.2015 r.).

2 0il and Politics in the gulf of Guinea // Magazine of Foreign Affairs. 2008.
April. URL: http://www.foreign affairs.com/articles/63381/nicolas-van-de-
walle/oil-and-politics-in-the-gulf-of-guinea (gara ooparmienus 29.04.2015 r.).
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tacks on ships in ports, occured in the ports of Benin in 2011. Of
the 24 recorded acts of maritime piracy in 2011-2012, 23 were
related to tankers carrying chemicals and petroleum products.
The main problem in the subregion is the impact of these losses
on the international insurance rates, the purely economic damages
and political image of the subregion. For example, it has led to a
sharp increase in the cost of shipping to Benin.

According to the UN, 40 % of government revenue in Be-
nin is provided by its main port — the port of Cotonou. As a result
of these actions, many foreign companies have ceased business
relations with Benin, to avoid attacks or ransom. These sudden
changes in the business are not only a blow to the Beninese au-
thorities, but also weakened Mali and Niger, countries that do not
have access to the sea and have always received their goods
through the port of Cotonou. During the third quarter of 2011,
marine traffic decreased by 70 %, a 28 % reduction in income of
Benin. This leads the international community to unite to fight
against this phenomenon that affects not only the Gulf of Guinea,
but also other areas such as the Gulf of Eden. The UN Conven-
tion on the Law of the Sea of 1982 in its article 100 and 108 were
unable to remove completely all the questions. The lack of clear
rules allows attackers to escape the condemnation or deserved
punishment. Courts often qualify sea robbery and maritime piracy
at sea as banditry or armed robbery at sea. In some countries, ma-
ritime piracy in the port is often classified as theft. All this facts
point to the many challenges that lay ahead contemporary inter-
national public law. In the meantime, we can talk about a consen-
sus reached in relation with maritime piracy beyond the territorial
sea. Therefore, it is no coincidence that armed attack on ships in
the Gulf of Guinea are qualified as simple armed attack. So far,
the UN Security Council outlined the existing terms of interna-
tional public law, which should be the basis for a future regime to
combat piracy: First, they are articles 101-107, 110-111 UN Con-
vention on the Law of the Sea of 1982; secondly, articles
15-23 of the Geneva Convention on the High Seas of 1958; and,
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thirdly, the Convention for the Suppression of Unlawful Acts
against the Safety of Maritime Navigation 1988. Experts note that
the 1988 Convention is not optimal for solving the problem of
combating piracy because the scop of its application is limited to
the territorial waters, and it is only applicable in cases where "the
ship is navigating or is scheduled to navigate into, through or
from waters beyond the outer limit of the territorial sea of a single
State, or the lateral limits of its territorial sea with adjacent
States" (p.1 Art. 4). Several efforts were made to attract the
world's attention to the problem of marine piracy and in October
13" -14™ of 2012, the Heads of States and Governments con-
cerned with this problem, held a conference in Kinshasa, which
resulted in the adoption of resolution, calls on the international
community to step up to the fight against piracy in the Gulf of
Guinea. The cost of training and equipping troops and local
forces to fight piracy is estimated to 35 million US dollars. A re-
quest from the President of Benin,was sent to the UN Secretary
General Ban Ki-moon, asking him to send a special mission to
assess the level of threat of piracy in the Gulf of Guinea®. The UN
transferred the issue to its specialized organization — the Interna-
tional Maritime Organization (IMO). IMO since the late 1990s —
early 2000 has launched a counter-piracy in hot spots (South Chi-
na Sea, the Straits of Malacca and Singapore).

Unfortunately, the majority of the suggestions made by
Member States of ECOWAS to strengthen the group of warships
in the subregion and to find additional funding were in vain. With
the multitude of crisis in the African subregions, the costs are
counted and the fight against piracy is unfortunately part of these
problems. Any diversion of budgetary and other financial re-

? Convention for the Suppression of Unlawful Acts against the Safety of Mari-
time Navigation 1988. URL: http://www.un.org/en/sc/ctc/docs/conventions/
Conv8.pdf (mata obpamenust 29.04.2015).

* Cwm.: Enxuna E.A. TInpatctBo B ['BUHEHCKOM 3aj1HMBe: HOBBIE Yrpo3bl // A3us
n Adpuka ceroans. 2012. Ne 12. C. 35-36.
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sources to enhance the fight against piracy means less chance to
the ECOWAS member States to achieve the goals of sustainable
development, to create conditions for sustainable environmental
management, as well as environmental safety. Ensuring the safety
of shipping and other maritime activities requires joint efforts in
the fight against sea piracy not only from the Member States of
ECOWAS, but also from the international community.

As highlighted by professor Kopylov, no country in the
world can settle global environmental problems independently.
To cope with all this, a large number of rules or regulations of a
recommendatory nature such as "soft" law has played and contin-
ues to play a significant role in the regulation of international en-
vironmental relations’. The first step in this direction was the
adoption of the Code of Djibouti in January of 2009, and its ap-
plication to the western part of the Indian Ocean and the Gulf of
Aden. In June 5™ ° 2013 a similar code was adopted by the Heads
of 22 states in Yaoundé (Cameroon) of West African countries.
The Code was based on a Memorandum of Understanding and
was developed by the IMO, the Maritime Organization of West
and Central Africa (MOWCA), ECOWAS, the Economic Com-
munity of Central African States and the Gulf of Gui-
nea(ECCAS), in accordance with UN Security Council Resolu-
tions 2018 of 2011 and the Resolution 2039 of 2012. The Code is
signed by Angola, Benin, Cameroon, Cape Verde, Chad, Congo,
Cote d'Ivoire, Democratic Republic of Congo, Gabon, Gambia,
Ghana, Guinea, Guinea-Bissau, Equatorial Guinea, Liberia, Mali,
Niger, Nigeria, Senegal, Sierra Leone, San Tome and Principe,
and Togo.

These countries emphasize the coordination of regional
efforts to develop a comprehensive strategy to combat the threat
of piracy and armed robbery at sea in order to prevent and sup-

> Cwm.: KombioB M.H. MecTo HOPM «MSITKOTO» MpaBa B CHCTEME MEX/IyHa-
POAHOTO 3KOJIOTHYECKOTro mpaBa // MexayHapoaHoe mpaBo — International
Law. 2005. Ne 4 (24). C. 34-52.
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press such criminal activities. In this sense, international assis-
tance in the context of an overall strategy is needed to support the
efforts at the national and regional levels to assist Member States
in taking the necessary measures in respect to the acts of piracy
and armed robbery at sea and illegal activities. According to the
results of effective cooperation of all interested States, the UN
Security Council welcomes the initiatives already undertaken in
collaboration with the African Union, the countries of the region
and regional organizations, the Economic Community of Central
African States (ECCAS), the Economic Community of West
African States (ECOWAS), the Gulf of Guinea Commission
(CGQG) and the International Maritime Organization of West and
Central Africa (MOWCA) to improve the overall safety and secu-
rity in the Gulf of Guinea.

Moreover, coordinated patrols by the authorities of Benin
and Nigeria helped to reduce attacks in parts of the Gulf of Gui-
nea. Nevertheless, the International Maritime Bureau warns about
the movement of pirates the region, because of the absence of
monitoring. According to experts of the French international ra-
dio, in 2020 the production area of the Gulf of Guinea, the main
reservoir of the continent, must exceed the Persian Gulf’s produc-
tion. The UN believes that it is important to bring order to the lo-
cal petrochemical industry in West Africa, as Nigeria today is not
the only oil-producing country. The exploitation of offshore re-
sources of countries like Ghana and Mauritania, has already
started or should in a very near future and therefore, control and
specific surveillance should be strengthened. Otherwise, piracy
will continue to grow and endanger sustainable development of
the continent and that of its international partners.
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The problem of refugees in Africa has become a global is-
sue and a matter of great concern even internationally. It has
been, and continues to be a subject of intense debates and discus-
sions in the process of searching for more effective ways to pro-
tect and help these vulnerable peoples. Internationally, the United
Nations High Commission for Refugees is the official agency de-
legated with the duties of leading and coordinating International
actions to protect and resolve refugee problems globally'.

A field report of a nongovernmental organization — “The
Refugees International” written by Mark Yarnell and Alice Tho-
mas in September 2014 revealed that the Government of Kenya’s
plan to gather refugees in urban areas and have them report back
to their official refugee camp post had been effected in order to
reduce the burden of economic and social strain caused by the
influx of refugees. This was also a strategy to help curb crime
especially terrorism by the terrorist organization Al shabaab and
to effect security in Nairobi city. These operations reportedly
brought about harassment of refugees, extortion and even in-
creased cases of abuse by the police. Tens of thousands of refu-
gees from Somali have long settled in urban areas in Kenya since
the war broke out in Somali over twenty years ago.

The United Nations Refugee Agency in 2009 stated that
these urban areas are “Legitimate places for refugees to reside
and exercise the rights to which they are entitled”. The ensuing
argument of sending the refugees back to their camps seemingly

"' URL: http://www.unhcr.org/pages/49¢3646¢2.html
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contradicts this. Recent actions by some African states to perma-
nently solve the problem including by voluntary repatriation of
refugees seemed unfair and uncalled for; however, treaties and
agreements have been signed to bring to effect this solution that
also provides for the protection of refugees. Kenya’s agreement’
with Somali and the United Nations High Commission for Refu-
gees in October 10™ 2013 to “continue to provide protection and
assistance to all refugees until durable solutions are attained in
accordance with national and international law” forms legal for
voluntary repatriation of refugees.

The coordination, management and registration of refugee
matters in Kenya fall under the responsibility of the Department
for Refugee Affairs within the Ministry of Immigration and regis-
tration of persons. In order to qualify for assistance, and provision
and protection of their human rights, the government of Kenya
directs that refugees must reside in designated camps. Daddab
and Kakuma camps were establishes in early 1990 in the remote
parts of Kenya after an influx of refugees from Sudan, Ethiopia
and Somali. These camps were deemed appropriate way to host
the refugees and ease the process of control, registration and
eventual repatriation. In accordance with the Kenyan law, the de-
finition of refugee is “a person that shall be a statutory refugee for
the purposes of this Act if such a person owing to well-founded
fear of being persecuted for reasons of race, religion sex, natio-
nality, membership of a particular social group or political opi-
nion is outside the country of his nationality and is unable, or ow-
ing to such fear is unwilling to avail himself of protection of that
country; or not having a nationality and being outside the country
of his formal habitual residence is unable or owing to well-

? Tripartite agreement between the Government of the Republic of Kenya, The
Government of the Federal Republic of Somalia and the United Nations High
Commissioner for Refugees governing the voluntary repatriation of Somali
refugees living in Kenya 2013.
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founded fear for any of the aforesaid reasons, is unwilling to re-
turn to it™.

The adoption in 1969 of the OAU convention’ was partly
compiled to closely address the issue of refugees in the continent
following the failure of the 1951 refugee convention’ to com-
pletely and effectively brace the rising problem of refugees in
Africa. An additional and detailed definition of refugee according
to the OAU charter states that “every person who, owing to ex-
ternal aggression, occupation, foreign domination or events se-
riously disturbing public order in either part or the whole of his
country of origin and nationality, is compelled to leave his place
of habitual residence in order to seek refuge in another place out-
side his country of origin or nationality™.

Refugee’s rights are restricted and limited in most national
and domestic laws. For example local integration of refugees un-
der the Ethiopian law prohibits employment for refugees but sup-
ports an out-of-camp-scheme that allows refugees to live and en-
gage in informal livelihood where students can even attend uni-
versities. Under the Kenyan Law, refugees who are willing to
work or gain employment face restrictions as those of non citi-
zens'. Other limitations of refugees under the Kenyan law are the
fact that refugees cannot get naturalization; orphans, homeless
children and children without prove of origin who are considered
as stateless are not automatically granted citizenship. The tripar-
tite agreement between Kenya Somali and UNHCR provides for
freedom of choice of destination as well as guaranteeing safety

’ Refugees Act Chapter 173 Article 3 part 1(a) and (b).

#1969 Convention governing the specific aspects of refugee problems in Afri-
ca.

> 1951 Convention Relating to the Status of Refugees.

6 Article 1(2) of the 1969 Convention governing the specific aspects of refugee
problems in Africa.

" Refugees Act Chapter 173 Article 16 (4).
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and dignity in return of the Somali refugees®. Kenya and other
African states are in dire need of such agreements and also need
to fully implement International conventions coupled with guar-
anteed full support of International bodies to find lasting solu-
tions to the problem of refugees in the continent. In the African
spirit of collaboration and cooperation in easing the burden of
refugees in member states, the OAU convention states that
“where a member state find difficulty in continuing to grant asy-
lum to refugees, such member state may appeal directly to other
member states and through the OAU (now the AU) and such oth-
er Member States shall in the spirit of African solidarity and in-
ternational cooperation take appropriate measures to lighten the
burden of the Member States granting asylum™.

To conclude, in Kenya alone, the provisions of the refu-
gees Act, The Kenya Constitution and the International Refugee
Conventions may not be adequate in protecting the rights of refu-
gees in the country. Despite the ratification of the major interna-
tional and regional agreements on refugees by the majority of the
African states, the main obstacle towards effectively solving the
problem of refugees remains the poor implementation especially
of the OAU convention and the reluctance of most African states
to restructure and tailor their national laws in addressing immi-
gration, in line with the convention. Whereas some countries
have adopted adequate implementation of legislation on the pro-
tection of refugees, most of them lack competent and well trained
personnel which add up as another obstacle towards solving this
problem. Current issues in the continent have seen cases of dele-
gated agencies harassing and abusing the refugees, contrary to the
fact that they are the overseers of peace and security. However,

8 Article 11 & Article 12 (1,2,3,4) Tripartite agreement between the Govern-
ment of the Republic of Kenya, The Government of the Federal Republic of
Somalia and the United Nations High Commissioner for Refugees governing
the voluntary repatriation of Somali refugees living in Kenya 2013.

? Article 11 (5) of the 1969 Convention governing the specific aspects of refu-
gee problems in Africa.

47



provision of security and other positive approaches to solving
refugee problems in Africa are reflected for example with The
Ethiopian governments’ open-door-policy which continues to al-
low humanitarian access and protection to those seeking refuge in
its territory. Kenya’s tripartite agreement also shows willingness
in its part to not only to see the safe repatriation of Somali refu-
gees abut also guarantee protection of their rights in the designat-
ed camps. In order to ease the economic social and cultural bur-
den of a host country and to ensure realization of human and con-
stitutional rights of refugees, the United Nations High Commis-
sioner for Refugees and other Key players including Aid agencies
should effectively over see security in designated camps and sup-
port such agreements between states on voluntary repatriation.
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The International Covenant on Economic, Social and Cul-
tural Rights (the ICESCR) represents one limb of an expanded
hard law version of the 1948 Universal Declaration of Human
Rights (UDHR).1 The other limb is contained in the International
Covenant on Civil and Political Rights (the ICCPR), which guar-
antees civil and political rights. The assumption that economic,
social and cultural rights required obligations and enforcement
mechanisms of a different nature formed the basis of the decision
to draft the two instruments separately. Among other things, this
assumption was based on the argument that, unlike civil and po-
litical rights, economic, social and cultural rights are incapable of
immediate implementation. Rather, they are realisable progres-
sively.

Interestingly, African leaders and scholars soon after in-
dependence claimed that “the protection of civil and political
rights should await the implementation of economic, social and
cultural rights” thereby depicting the latter as more important
than the former.

An overview of the provisions of the ICESCR. The IC-
SECR contains “some of the most significant international legal
provisions establishing economic, social and cultural rights.” It
begins by guaranteeing all peoples self-determination. Article 2
of the ICESCR is particularly important for two reasons; namely,
it outlines the nature of State Parties’ obligations under the Cove-
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nant and determines how they must approach the implementation
of the substantive rights contained in articles 6 to 15.

Most often, the obligations under article 2 are divided into
layers reflecting duties to respect, protect, promote and to fulfill
each right contained in the Covenant. For the purposes of this
contribution, four components of article 2 need to be highlighted.
The first is that although article 2(1) particularly obliges States to
adopt legislative measures to ensure the enjoyment by everyone
of the rights in the Covenant, the Covenant generally requires
States to adopt “all appropriate measures.” This takes into cog-
nizance the fact that laws alone may not be a sufficient response
at the national level for the implementation of economic, social
and cultural rights. Administrative, judicial, policy, economic,
social and educational measures and many other steps will be re-
quired by governments in order to ensure these rights to all.

The second component is that State Parties are obliged “to
(achieve) progressively the full realization of the rights” recog-
nized in the ICESCR. This does not imply that States must defer
indefinitely efforts to ensure the enjoyment of the rights laid
down in the ICESCR. Rather, the duty in question obliges States,
notwithstanding their level of national wealth, to move imme-
diately and as quickly as possible towards the realization of eco-
nomic, social and cultural rights. Further, whereas certain rights,
by their nature, may be more apt to be implemented in terms of
the progressive obligation rule, many obligations under the
ICESCR are clearly required to be implemented immediately.

The third component is the duty of each State Party to en-
sure the enjoyment of the rights in the ICESCR “to the maximum
of it’s available resources”. While recognizing the reality that the
extent of realization of these rights depends on the financial mus-
cle of the State Party, the latter shoulders the onus of showing
that it has done its utmost within the constraints of its available
resources. Where resources are demonstrably inadequate to attain
the desired standard, the State Party is enjoined to monitor the
extent of non-realisation and to devise appropriate remedial

50



measure. Additionally, a State Party is obliged to fulfill a “mini-
mum core obligations” so as to satisfy at least the essential levels
of the rights such as basic nutrition, primary healthcare, shelter
and basic education. Failure to satisfy these basic needs consti-
tutes a prima facie violation of the ICESCR. The burden lies on
the State Party to demonstrate that every effort has been made to
gather all resources available to satisfy these minimum obliga-
tions as a matter of priority. The term “available resources” in-
cludes both domestic resources and any international economic or
technical assistance or cooperation available to a State Party.

The last is the obligation to ensure the enjoyment of these
rights “without discrimination”. This obliges State Parties to des-
ist from discriminatory behaviour and to alter laws and practices
which allow discrimination. It also obliges State Parties to prohi-
bit private persons and bodies from practicing discrimination in
any field in public life. However, special measures taken for the
sole purpose of securing adequate advancement of certain groups
or individuals in order to ensure their equal enjoyment of eco-
nomic, social and cultural rights with others are not considered
discrimination, provided that such measures do not lead to the
maintenance of separate rights for different groups and are not
continued after their objectives have been achieved. The substan-
tive rights guaranteed in the ICESCR include the right to work,
the right to just and favourable conditions of work, and the right
to form and join trade unions and other trade union rights. The
right to social security and social insurance is guaranteed in ar-
ticle 9. Article 10 guarantees the right to protection and assistance
of the family. Other rights guaranteed are the right to adequate
standard of living, the right to the highest attainable standard of
physical and mental health, the right to education, and the right to
culture and to benefit from scientific progress.

However, economic, social and cultural rights have far-
reaching implications for the lives and livelihood of millions of
poor and powerless Africans. In Nigeria, economic, social and
cultural rights are recognised under chapter II of the 1999 Consti-
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tution as Fundamental Objectives and Directive Principles of
State Policy (DPSP). However, section 6(6)(c) seems to prohibit
the courts from entertaining matters arising out of violations of
chapter II. If one assumes that this is fatal to litigation on eco-
nomic, social and cultural rights one needs to look for other op-
portunities to realise these rights.

Significantly, article 45 of the African Charter makes all
rights justiciable before the African Commission on Human and
Peoples’ Rights (African Commission). Nigeria has ratified and
domesticated the African Charter.

In a recent decision, the Economic Community of West
African States (ECOWAS) Court of Justice confirmed that the
‘rights guaranteed by the African Charter on Human and Peoples’
Rights are justiciable before this court’.

Nigeria’s 1999 Constitution recognises economic, social
and cultural rights in chapter II consisting of DPSP provisions.
Chapter Il was devised to fulfil the promises made in the Pream-
ble to the Constitution, inter alia to provide for a constitution for
the purpose of promoting the good governmentand welfare of all
persons in the country on the principles of freedom, equality and
justice and for the purpose of consolidating the unity of all
people.

Challenges to implementing economic, social and cul-
tural rights in Nigeria. The challenges of locus standi, justicia-
bility and dualism which impede the implementation of econom-
ic, social and cultural rights in Nigeria.

The challenge of locus standi. The challenge of locus
standi or standing to sue is relevant within the context of justicia-
ble economic, social and cultural rights. This is because only in
this context would it be necessary to approach the courts as indi-
viduals or a collective for the purpose of seeking judicial interpre-
tation or a resolution of problems arising from or attributable to
violations of economic, social and cultural rights. There are two
criteria for showing sufficient interest. The first relates to the
question whether the party could have been joined as a party to
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the suit. The second is whether the party seeking redress will suf-
fer some injury or hardship arising from the litigation. Conse-
quently, only a party in imminent danger of any conduct of the
adverse party has /locus standi to commence an action.

The challenge of justiciability. Much has been written
and said about the justiciability of economic, social and cultural
rights. In this article, we have referred to the opinion of some
writers on the subject. For all the reasons advanced for the non-
justiciability of economic, social and cultural rights — the implica-
tionsfor revenue allocation and separation of powers, the unavai-
lability or inadequacy of resources and implementation difficul-
ties — the one point which continues to resonate is that regarding
the financial implications of judicial decisions on economic, So-
cial and cultural rights.

Proponents argue that economic, social and cultural rights
involve considerable financial investments over which the judi-
ciary is ill-equipped to adjudicate. This is untenable considering
the financial implications of ordering fresh elections in Nigeria
over the last two years since the last general elections in April
2007. The fact that every fresh election conducted depletes the
commonwealth does not invalidate the legal competence of courts
to adjudicate over election petitions. By the same token, the pros-
pect of a huge financial outlay to meet the basic needs of citizens
should not deter any judge from hearing economic, social and
cultural rights cases on their merits.

Although the progressive realisation bench mark assumes
that valid expectations and concomitant obligations of state par-
ties under ICESCR are neither uniform nor universal, but relative
to levels of development and available resources, the Committee
on Economic, Social and Cultural Rights (ESCR Committee) has
clarified that it imposes an obligation to ‘move as expeditiously
and effectively as possible’ towards achieving a set goal, namely,
the full realisation of economic, social and cultural rights. Fur-
thermore, the ESCR Committee establishes a minimum core ob-
ligation on the basis of which every state party owes an obliga-
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tion to ‘ensure the satisfaction of minimum essential levels of
each of the rights.

The challenge of dualism. Dualism is described as legis-
lative ad hoc incorporation of international rules. Under dualist
systems, international law becomes applicable within the state’s
legal system only if and when the legislature passes specific im-
plementing legislation. Nigeria has a dualist system regarding
international law. Specifically, section 12 of the 1999 Constitu-
tion provides that: ‘no treaty between the Federation and any oth-
er country shall have the force of law except to the extent to
which any such treaty has been enacted into law by the National
Assembly’. Interpreting this provision against Nigeria’s obliga-
tions under the Convention of the International Labour Organisa-
tion, the Supreme Court insisted that section 12(1) was a condi-
tion precedent to applying international treaties ratified by her.
Specifically, the Court confirmed that ‘in so far as the ILO Con-
vention has not been enacted into law by the National Assembly,
it has no force of law in Nigeria and cannot possibly apply’. Al-
though this decision violates a fundamental principle of interna-
tional law. A state cannot plead provisions of its own law or defi-
ciencies in that law in answer to a claim against it for an alleged
breach of its obligations under international law’. It nonetheless
represents the true position of the law with respect to unincorpo-
rated treaties in Nigeria.

Opportunities for realising economic, social and cul-
tural rights. The constitutional review process Nigeria’s bi-
cameral legislature, comprising the Senate and House of Repre-
sentatives, has a constitutional mandate to amend the Constitu-
tion. In furtherance of this mandate, both houses have attempted a
review of the military-imposed Constitution of 1999 many times.

Unfortunately, every attempt has failed. Its current at-
tempt presents an opportunity for legislative proposals to place
economic, social and cultural rights on a firm footing. To ensure
equality of all categories of rights under the Constitution, it might
be necessary to merge all rights under a single chapter in the Bill
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of Rights and to vest jurisdiction over a violation or threatened
violation of these rights in the courts. This way the challenge of
justiciability will be laid to rest. Concomitant to providing access
to courts for violations of economic, social and cultural rights is
gaining access to information necessary to evaluate government’s
performance in this critical area.

The debate on access to information. The journey to an
access to information regime in Nigeria began ten years ago with
the submission of a bill on the subject to the National Assembly.
Unfortunately, Nigerians are yet to enjoy freedom of information.
Although this significantly violates the promises of past and cur-
rent governments, it presents an opportunity to litigate existing
legislation guaranteeing access to information, such as the Envi-
ronmental Impact Assessment Act with a view to forcing the re-
levant institutionsto open up the public debate. Specifically, it
provides a latitude for citizens to interrogate government income
and expenditure with a view to ensuring that needs are met in
timely fashion.

Legislative action. Item of the Second Schedule to the
Constitution empowers the National Assembly to establish and
regulate authorities of the federation or any state ‘to promote and
enforce the observance of the Fundamental Objectives and Direc-
tive Principles contained in this Constitution’. This presents an
interesting opportunity for the legislature to hold the executive
accountable for steps taken to progressively realize economic,
social and cultural rights. The Bar Association should engage in
legislative advocacy to ensure that the National Assembly takes
the necessary steps, failing which it should invite the courts to
compel the assembly to perform its lawful duties as a public insti-
tution.

Education, empowerment and mobilisation of citizens.
NGOs and the Bar Association owe a sacred duty to Nigerians,
namely, the duty to educate, empower and mobilise them in order
to take positive action towards realising their full potential. At the
heart of the pervasive poverty and almost absolute disregard for
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the economic, socialand cultural rights of citizens are ignorance
and powerlessness. Public advocacy events directed at equipping
the rural and urban poor with the requisite skills to interface with
government and, more importantly, demand good governance, are
crucial to sustaining Nigeria’s fledgling democracy. To ensure
success and sustainability, it is necessary to equip the lawyers
themselves. Consequently, the teaching of human rights law
should be made a compulsory course in the third or fourth year
programme of law faculties across the country. For lawyers, the
continuing legal education programme of the Nigerian Bar Asso-
ciation should aim to provide a minimum of four hours of human
rights training per year.
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The African project “The Great Green Wall” is developing in the
shape of a pan-African policy, where we see that the fialities of the reconstruc-
tion of the biosphere and of the social environment are pursued by means of a
multilevel interaction between governments and the societies. Through them
we assist to the development of new participative patterns, among them to a
worth noting approach to subsidiarity and to a transnational citizenship based
upon values. The inspiration, which may be driven from this experience also
outside Africa, is of particular importance also for what concern new insights
to law for peace and a new paradigm of self-sustained 'development law’.

1. The Great Green Wall: a Panafrican policyTo combat
desertifiction as well as unsustainable development, understood
as very relevant causes of the inhabitants of the Sahel area, and
the subsequent social and political tensions, 11 countries of the
region undertook a remarkable initiative called “The Great Green
Wall”. The project aims to combat desertifiction and the related
social distress by the the integrated development of creation of a
sequence of areas for silviculture and grass production for herds,
agriculture, and water retention. This developments aims at loca-
lising the areas where herding is provided. Leaving behind them-
selves nomadic and semi-nomadic breeding may in a decided
way contribute to solve also present problems of social and eth-
nical tensions, which often lead even to armed conflcts. But not
only, since in the places in which the project has been put in mo-
tion so far, it has been producing effects of social activation, con-
cerning especially women, reduction of malnutrition, increased
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school attendance (especially among girls), and the introduction
in the households and family economic activities of elements of
management. The affected populations are very concerned and
show a growing motivation. The production of these phenomena
in a growing number of areas on a space which crosses all Africa
from Senegal to Djibouti, justifis a scholarly interest going
beyond natural and agricultural sciences (which have been the
firs ones to approach the question) and centred on legal, political,
economic and social aspects.

2. An approach to peace by means of a shared understand-
ing of the common good and competence sharingFrom the inter-
national law viewpoint we observe that “The Great Green Wall”
constitutes a remarkable aspect of solution and prevention of
conflcts by peaceful means. Here by peaceful means we mean
also avoiding any form pressure, which is grounded on the poten-
tial use of the strength. This aspect permits to qualify "The Great
Green Wall” as the prodrome of a supranational integrating legal
order founded on two basic principles: a common biosphere for
Africa and the world and a common society, ranging beyond the
states. These two principles form a new paradigm for Global Jus-
tice and for a rule of law going beyond the states. To justify the
statement we shall firs of all look at the institutional characteris-
tics of The Great Green Wall. This project is governed by a Pan-
African Agency. The sharing of competences between the Agen-
cy and the States shows that the Agency has a significnt coordi-
nating role, while the States have an executive function. This as-
pect may be checked also by an analysis of the reports of the
States participating to the Great Green Wall, which shows a sig-
nificnt structural convergence. At this level differences may be
seen taking into account the difference in the language of refer-
ence of the different administrations of the Member States, in
particular French, English or Arab. Notwithstanding the visible
need to improve the communication, and the need to guarantee a
balanced impulse from the different areas, which is approached
also by means of the rotation of the seat of the Panafrican Agen-
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cy, the activities performed show a significnt degree of harmoni-
sation. This aspect, however, does not indicate only that the ad-
ministrations of the Member States are able to properly interact
addressing aims, tools, means and procedures which are reasona-
bly comparable. This means also that there is a rural society with-
in all the huge area embraced by the Great Green Wall, which is
able to coordinate with the stimulus purported by the project.

3. The multilevel characteristics of the governance of the
Great Green WallConcerning the participation of the civil socie-
ty, firs observation on the fild show that we have: a) a remarkable
degree of self-representation by the middle level administration
of the executive projects developed by the National Agencies; b)
a remarkable degree of integration of the territorial administration
with the national agencies from one side and the local population
for the other side: this permits the local administration to enact
orders which are fully conforming to the aims of the executive
projects and are understood and respected by local populations; ¢)
a significnt degree of understanding of the aims and of the advan-
tages of the Great Green Wall by the heads of villages notwith-
standing deficts in the consulting process, which require the de-
velopment of adequate tools of communication; d) a noteworthy
level of catching up of the opportunities given by the Great Green
Wall by local populations, especially women, that see in this an
element for their emancipation: together with this we observe the
development of institutions, which are typical of the civil society,
such us agricultural cooperatives, as well as of groups of discus-
sion. Such levels of interdependence indicate that in the process
of development of the Great Green Wall we are in presence of a
process of multilevel governance oriented to transnational justice.
However, the fact that the preservation of the biosphere is a glob-
al goal and the development of equilibrated interconnections
within highly complex societies takes place because the equilibria
developed within the Great Green Wall show a shared perception
of justice, we may start considering such a project as addressed to
attain Global Justice.
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4. From participation to subsidiarity: a transnational citi-
zenship based upon valuesHowever, the complexity of the inte-
raction processes within the Great Green Wall requires strong
factors of aggregation, which may work on a permanent and last-
ing base with the time. A good contact with the social base,
which allows the people residing along the Great Green Wall a
proper calculation of the advantages related to their fully-fldged
participation has been highlighted by the civil servants working
on the territory and is beyond discussion. However, within the
process of development of the Great Green Wall we observe also
a process which permits the transformation of the participation to
subsidiarity. Such transformation takes place when we may ob-
serve a wide social involvement so as to justify the statement that
the civil society is driving the process. Such an involvement ap-
pears necessary to guarantee that the process of harmonisation of
the policy elements becomes driven by a significnt democratic
consensus and support.For this reason we shall look with interest
to an event that characterised the development of the Great Green
Wall in different leading experience, and namely the involvement
of youth. We observe a growing participation of African youth,
especially university students and young professionals which
gather from different different African countries, and, often with
personal significnt sacrifics, give their contribution for the com-
mon good. The importance of this contribution, which stems from
different African groups, is related with the fact that, as it is ad-
dressed to the common good, is a manifestation of a transnational
citizenship. Looking more deeply at this phenomenon we observe
that from the approach to the common good is related to the pro-
tection of the biosphere, which ranges beyond Africa. For this
reason the example of the Great Green Wall attracts young people
from many countries and is showing a significnt potential of in-
spiration for other countries not only inside but outside Africa.
However, the civil engagement of the African youth and their spi-
rit of service is highly consistent with African values.
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5. Outline for further refectionThe subsidiarity developed
by valued founded in African traditional culture, but able to in-
spire young people and reflction groups of other countries, shall
be also considered in the perspective of increasing the potential of
the parts of African societies, which recognise themselves in the
values and in the engagement connected with the Great Green
Wall. The development of a self-sustained approach of “Africa
for Africa” may prospect a new legal perspective addressed to
self-sustained ‘development law’ and not any more of "co-
operation for development “law”. Such a perspective requires a
constant interest to joining formal with informal learning, in a
way that the training of African young professionals may be ad-
dressed to match with the complexity of all the elements involved
in the Great Green Wall. The approach of the Great Green Wall
relates also to an economic model where labour is transformed
into value by means of processes which are not related with the
forced control of raw material markets and fial consumption mar-
kets. Therefore the approach of the Great Green Wall has an in-
trinsic potential to solve conflcts. For this reason further deepen-
ing of this paper should be related to the analysis of the potential
of the Great Green Wall to solve the regional conflcts in the Sahel
region, such as in Mali and in Darfur. Such an analysis would
give important elements permitting to determine the policy priori-
ties for the further development of the project.
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From 25™ to 29" November 2002, the first session of the
Working Group on People of African Descent was held in Gene-
va. At that session topics relating to People of African Descent
were extensively discussed. Among them was the topic which
much focused on identifying and defining People of African De-
cent as well as exploring how racial discrimination is manifested
in different parts of the world. In addressing matters relating to
People of African descent one must not forget to first and fore-
most clearly define the concept of racial discrimination.

According to Article I of the International Convention on
the Elimination of All Forms of Racial Discrimination, racial dis-
crimination is defined as “any distinction, exclusion, restriction or
preference based on race, colour, descent or national or ethnic
origin which has the purpose or effect of nullifying or impairing
the recognition or enjoyment or exercise, on equal footing of hu-
man rights and fundamental freedom in the political, economic,
social cultural or any other field of public life”".

Discrimination therefore in short can be said to be any un-
acceptable behaviour shown by an individual or a group of people
to an individual and/or group of people on the bases of their co-
lour, race, descent, etc. thereby infringing on their human rights

' UNOG News and Media; Committee on the Elimination of Racial Discrimi-
nation holds day of discussion on discrimination against People of African
Descent; 7 March 2011, URL: www.unog.ch/80256EDD006B9C2E/
(httpNewsByYear _en)/64948DE13A6D1033C125784C0068B4CB?
OpenDocument
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and fundamental freedom. Experience has established that many
of the people who suffer such acts of racial discrimination are
people of African descent.

Going back into history, we find out that People of Afri-
can descent have for centuries been victims of racism, racial dis-
crimination, enslavement and denial of their rights. So important
is the topic that the General assembly of the United Nations is
designating the period 2014 to 2023 as the International Decade
for People of African Descent”.

In many parts of the world and even on the African conti-
nent, African descent suffer the ordeal of being recognized as a
distinct group and their rights are often violated including the
denial of equal access to justice, reparations and protection under
the law.

People of African descent living in the African Diaspora,
for centuries were marginalized as part of the legacy of slavery
and colonialism. There is a growing consensus that racism and
racial discrimination have caused people of African descent to be
relegated in many aspects of public life, they have suffered exclu-
sion and poverty and are often “invisible” in official statistics.
There has been progress but the situation persists, to varying de-
grees, in many parts of the world”.

For almost four hundred years slave trade existed on the
African continent. That is from the 16 Century to the 19" cen-
tury when it was abolished. It was actually of two kinds: Euro-
pean and Arab Slave Trades. The European Slave Trade covered
the entire coast of West Africa from present day Senegal all the
way to Namibia. They were largely sent to the Western hemis-

> ENAR Shadow Report 2010/2011: Sweden, p.8. The incident took place on
18 April at Lund University, at a student gathering that portrayed the transat-
lantic slave trade by blackening students’ faces and tying ropes around their
necks, and then leading them to a hall for ’sale’ by a White ’slave trader’.

3 European Fundamental Rights Agency, EU-MIDIS: European Union Minori-
ties and Discrimination Survey. URL: http:/fra.europa.eu/fraWebsite/
eumidis/index_en.htm
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phere and a few numbers to Europe. The Arab slave trade on the
other hand drew slaves from the interior parts of West Africa,
East Africa and Parts of Southern Africa. They ended up in the
Middle East and some islands in the Indian Ocean.

It is estimated that a total of 2.13 million Africans were
exported to British Colonies in America and the West Indies at a
rate of 20,095 a year. By the year 1790 the total number of Afri-
cans Exported to the Western hemisphere by Europeans was at an
average of 74,000 a year’. From 1680 to 1920 about 800,000 Af-
ricans were exported to Jamaica alone. All these figures are ex-
clusive of those who died during the voyage and those who died
even before they set off.

Based on these facts one may therefore define People of
African Descent as the descents of Africans who were the victims
of the Transatlantic and sub-Saharan slave trade as well as the
Mediterranean slave tra”.

Defining ‘people of African descent’ is no easy task and
indeed various definitions and descriptions exist for different
group. The UN Working Group on people of African descent
proposed that: People of African descent may be defined as de-
scendants of the African victims of the trans-Atlantic and Medi-
terranean Sea slave trade. The group includes those of the sub-
Saharan slave trade.But personally I think this definition is not
complete. It does not cover those who are not descendants of the
trans-Atlantic slave trade, but still suffer from racial discrimina-
tion just for being African. Fox example descendants of African
migrants, or Africans leaving abroad who naturalize to become
citizens of another country®.

* GERI. URL: http://www.geriproject.org/, accessed 19 September 2011.

> See for instance: ENAR Shadow Report 2010/2011: Germany. P. 22; ENAR
Shadow Report 2010/2011: Malta, P. 21, ENAR Shadow Report 2010/2011:
Italy. P. 12.

% For the association’s activity report of 2010. URL: http:/fraubock.at/
download/tb/Taetigkeitsbericht 2010.pdf, accessed 23 August 2011.
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In the United States, the Civil War abolished slavery and
struck a great blow to racism. But racism itself wasn’t abolished.
On the contrary, just as racism was created to justify colonial sla-
very, racism as an ideology was refashioned. It now no longer
justified the enslavement of Blacks, but it justified second-class
status for Blacks as wage laborers and sharecroppers. Slavery
disappeared, but racism remained as a means to justify the en-
slavement of millions of people by the U.S and various European
powers’.

At the launch of a day of discussions on discrimination
faced by people of African descent, Anwar Kemal, Chair of the
UN Committee on Elimination of Racial Discrimination, noted
that throughout history, people of African descent had borne a
disproportionate impact of racial discrimination through greater
joblessness, physical insecurity, inadequate housing and health-
care, lower life expectancy, and many other disadvantages.

Women and children of African descent often suffer first
and most severely the effects of racism, sexism, caste and class
discrimination. Racism, sexism and class frequently form a trian-
gle of discrimination in which many women of colour are trapped
in their daily lives®.

Victims of caste discrimination suffer the imposition of
separate habitation, exclusion due to prohibitions of inter-dining
and inter-marriage, untouchability, discrimination and denial of
equal opportunity in public life.

Expressions of xenophobia — the rejection of outsiders —
are increasingly evident in all regions of the world. Governments
are devising more sophisticated ways of preventing would-be mi-
grants and asylum-seekers from reaching their territories. These

7 Community Service Society of New York press release, February 23, 2004.
URL: http://www.cssny.org/news/releases/2004 0223 .html

¥ The Russell Group represents 20 leading UK universities which are commit-
ted to maintain the best research, an outstanding teaching and learning expe-
rience and links with business and the public sector.
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policies made by such governments are designed to keep people
of color out of these countries and to control their population
growth. Politicians often use persons of African descent as a sca-
pegoat for domestic political and economic problems. There are
increasing incidents of hostility and violence towards foreigners,
whether legal migrants, undocumented workers, refugees, or asy-
lum-seekers. Undocumented migrants, particularly migrant wom-
en, are especially vulnerable. They have no recourse for redress
of any form of violence to which they are subjected.

In the United States for example, Black people remain
crowded into the lowest rungs of the ladder. That is, if they can
find work at all. While many of the basic industries that once em-
ployed Black people have closed down, study after study shows
employers to be more likely to hire a white person with a crimi-
nal record than a Black person without one, and 50 % more like-
ly to follow up on a resume with a “white-sounding” name than
an identical resume with a “Black-sounding” name’. In New
York City, the rate of unemployment for Black men is fully 48 %.

Brazil has a population of more than 190.7 million. With
47.7 per cent of the population identifying as white, 7.6 per cent
as “black” (preto), 43.1 per cent as “brown” (pardo), 1.1 per cent
as “yellow” and 0.4 per cent indigenous, the 2010 census reported
for the first time that Afro-Brazilians make up more than half of
the population (96,800,000 people)'®.

Despite making up more than half the country’s popula-
tion, Afro-Brazilian economic participation is only 20 per cent of
gross domestic product. Unemployment is 50 per cent higher
among Afro-Brazilians than European descendants and the aver-
age monthly income of European descendants nearly double that
of Afro-Brazilians. The life expectancy of Afro-Brazilians is only
66 years compared to 72 years for European descendants. Food

? Compulsory course in primary and secondary schools since the academic
year 2007/08.
' URL: www.carei.org
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security remains an issue for Afro-Brazilians; 43 per cent expe-
rienced food insecurity compared to 24 per cent of white Brazili-
ans. A total of 52 per cent of Afro-Brazilians lack housing with
adequate sanitation, compared to 28 per cent of European des-
cendants, and 26 per cent of Afro-Brazilians living in households
without running water, compared to 8 per cent of European des-
cendants'".

Afro-Brazilian women are three times more likely to die
in childbirth than white women, owing, in part, to low-quality
prenatal care. 90 per cent of those deaths could be preventable
with access to adequate health care. The root causes of high ma-
ternal mortality rates (MMR) include socio-economic, regional,
gender and racial disparities in health care. MMR is disproportio-
nately high in the north and north-east of Brazil, as high as 73 per
1,000 due to inequality in health-care provision'>. According to
the Ministry of Health, Afro-Brazilian women are 50 per cent
more likely to die of obstetric-related causes than white women.
They receive lower quality health-care services, including less
prenatal visits and when they do, less information is provided.

Migrant workers and refugees of African descent may ex-
perience multiple forms of discrimination on the grounds of their
ethnicity, social or economic status and nationality or immigra-
tion situation. Many of them come from Colombia, Haiti, Cuba or
African countries. They experience abuse related both to xeno-
phobia, owing to their status as foreigners, and to racism, owing
to their racial and ethnic origin. They often encounter barriers in
gaining employment. Many resort to precarious jobs in the infor-
mal sector, often in dangerous conditions, and are extremely vul-
nerable to abuse. For many of these migrants and refugees, access
to health services, education, housing and social security is also

" 'URL: http://www.humanrights.org.Iv/html/lv/aktual/publ/30477.html, ac-
cessed 10 August 2011

2 URL: http://'www.thenews.pl/1/10/Artykul/23675,%E2%80%98 Whites-
onlynightclubs-in-Warsaw
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restricted. Many are forced into informal and exploitative work
situations and are unable to seek protection or claim workers’
rights'.

Many women of African descent have to endure stressful
employment situations, working two or three jobs in order to
support their families as single mothers. This has adverse effects
upon their children, who do not have a parent present for most of
the day. Taking into account the educational level of women of
African descent, the prevailing differences in salaries between
men and women, the cost of childcare services and transportation
problems, employment is becoming unrewarding for many Afti-
can American women. So in this context, it may sometimes be
more attractive to receive social welfare than to work.

In Poland, Africans complain that they are paid less for
the same work carried out by Polish workers. Similarly in Malta,
anecdotal evidence indicates that African migrants are often paid
much less, and sometimes half of what their Maltese counterparts
are paid, for the same work. In Germany, recruitment agencies
make job application procedures extremely difficult for Afro-
Germans to advance further.

In Latvia, while most members of the African community
hold university diplomas, few were able to find a job relevant to
their educational level.

Based on the national Shadow Reports of the European
Network Against Racism, it is difficult to identify manifestations
of racism and racial discrimination in the field of healthcare that
are particular to people of African descent. One trend that
emerged, however, is that most manifestations impact this group
more severely than they do other groups. This includes problems
with accessing services, the quality of the services received, the
linguistic and cultural appropriateness of those services, receiving

"> European Fundamental Rights Agency, EU-MIDIS: European Union Minor-
ities and Discrimination Survey. URL: http:/fra.europa.eu/fraWebsite/
eumidis/index_en.htm
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rude treatment by other patients and medical personnel, as well as
lower health outcomes.

In the context of ethnic profiling, one’s appearance is a
critical factor. This results in people of African origin being par-
ticularly vulnerable in this context. Most national reports specifi-
cally indicate that people of African descent are among the
groups that suffer the most from ethnic profiling, discrimination
in the implementation of counter-terrorism policies, as well as
victimization in racially motivated crimes, including attacks on
their person and propertyM. People of African descent are clearly
at a disadvantage in the context of the criminal justice system.
This is evident by the cases of Blacks being subjugated to vi-
olence at clubs, such as in a university town in Estonia, and to
being four times more likely of being recorded and stored in a
criminal record data, as evident in the UK.

The factors that lead to poverty among people of African
descent is mainly structural. Discrimination are apparent in the
unequal access these groups have to basic services. People of
African descent are often disadvantaged, for example, in access
to education, health-care, markets, loans and technologyls.

The full exercise of human rights by people of African
descent depends significantly on their access to education which
is fundamental to human development. A combination of greater
access to education, completion of each phase of education and
higher-quality teaching is not only necessary to guarantee basic
social rights, but also has a positive effect on economic growth
and equity, by building up human capital, improving the health of
the population and strengthening society in general'®,

I think that social investment in childhood and youth as a
strategy to combat poverty, can help to prevent the continued ex-

'* GERI, http://www.geriproject.org/

' ENAR Shadow Report 2010/2011: Germany, p.22, ENAR Shadow Report
2010/2011: Malta, p. 21, ENAR Shadow Report 2010/2011: Italy, p.12

' For the association’s activity report of 2010. URL: http:/fraubock.at/
download/tb/Taetigkeitsbericht 2010.pdf
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clusion of a new generation of people of African descent from the
benefits of economic, social and human development.

The discrimination faced by people of African descent is
now receiving greater attention and as a result, Afro-descendant
groups have increasingly made their voices heard in the policy
process'’.

The impact of the 2001 World Conference against Racism
on people of African descent, particularly in the Latin American
and Caribbean region, was substantial. The World Conference
created a momentum that helped people of African descent to ar-
ticulate their concerns and rally support. Furthermore, it generat-
ed a movement advocating for the promotion and protection of
their human rights that has helped strengthen grassroots cam-
paigns around the world'®.

At the national level, many countries have amended their
constitutions to include clearer references to their multicultural
characters. Some States have created national institutions to pro-
mote racial equality. In some countries, legislation has been
adopted, which includes affirmative action policies for education,
targeted health programs and other initiatives of interest to people
of African descent.

Although these processes have resulted in more visibility
for people of African descent and to some extent have increased
their empowerment, there are still problems ensuring they are not
excluded from fully exercising their human rights. The current
global economic crisis which threatens to undermine access to
work, affordable food and housing, health care and education is a
serious risk to the situation of people of African descent, as well
as that of all marginalized and vulnerable groups.

7 “The Mark of a Criminal Record,” American Journal of Sociology, Volume
108, Number 5, March 2003, pp. 937-75.

'8 Community Service Society of New York press release, February 23, 2004.
URL: http://www.cssny.org/news/releases/2004 _0223.html
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3ALLUUTA NOJIMTUHECKUX TNMPAB
B A®OPUKAHCKOM CYAE MO NPABAM
YEJIOBEKA W HAPOOOB:
AENO «<MTUKUNA U APYTUE NPOTUB TAH3AHUN»

Bbykypy Kan-batucr

Mazucmpanm xagheopuvl mMexicOyHApoOHO20 Npasa
Poccutickozo ynueepcumema opyscowl Hapooos
117198 Poccus, Mocksa, yn. Mukiyxo-Maxaas, 13; bukurujb@mail.ru

JlaHHOEe JelI0 KacaeTcs 3aKOHOJATEIbHBIX IIOJIOKEHUI
O0benuHenHOM PecnyOnuku TaH3aHWUM, KOTOpBIE yCTaHaBIIMBa-
10T, YTO KaHAUJAThI, OAIIOTUPYIOIIHUECS B MECTHBIE OpTaHbl BJIa-
CTH, MapJIaMEHTCKHUE U TPE3UJIEHTCKUE BHIOOPHI, TOJIKHBI OBITh
YICHAMH 3apPETUCTPUPOBAHHON IOJIUTUYECKOM IMAPTUU U TEM Ca-
MBIM ObUT yCTaHOBJIEH 3aMpPET OTJACIbHBIM T'pak/laHaM BbIIBUTAaTh
CBOM KaHAMJATYypbl B KaueCTBE HE3aBUCUMBIX KaHAMAATOB. M3-
HavyaJbHO OBUIM TMOJAHBI JIBE KaJoObl, KOTOpPbIE COBMAANH IO
CyLIECTBY U OocHOBaHUsAM, BcaeacTBue yero ACITYH npunsin on-
penenenre 06 0OBEIUHEHNH M PACCMOTPEHUHM JAHHBIX Kajaol B
omHoM mporecce'. IIepBbiM 3asBuTeNeM SBISUTACH FOpHamaeckast
¢upma Tanranpuku u LlenTp mpas uenoBeka (Tanganyika Law
Society and Legal and Human Rights Centre), ocymecTBaustorye
CBOIO JI€ATENBHOCTh B TaH3aHUM, a BTOPHIM 3aABUTENIEM SBIISUICS
rpaxnanuH Tanzanuu, [lactop ognoit nepksu, Kpucrodpep Mrtu-
kuja. OTBETYMKOM IO JTaHHOMY Jeny siBisuiack OO0bennHeHHas
Pecniybnuka Tanzanusa. Heob6xoaumo oTmeTtutsh, uto TaH3aHUS
SIBJISICTCSI OJTHUM M3 HEMHOTHX TOCYJIapCTB, KOTOpPbIE paTU(HUIIN-
poanu [TpoTokon k AQpUKaHCKON XapTHUHU MIPaB YEJIOBEKa O CO3-
naHuu AQpUKaHCKOTO CyJaa Mo MpaBaM YejIOBeKa W HApOIOB U
CIeNalld CIEeUHUAJIbHBIE 3asBICHUS O MPU3HAHUU KOMIIETEHLIMH
ACITYH mo mpuHATHIO U PAaCCMOTPEHHIO KajloO, HEMOCPEICT-

' URL: http://www.african-court.org/en/images/documents/case/Order%20
for%20Joinder%20in%20Mtikila.pdf
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BEHHO MOJAHHBIX B CyJ I'paKJaHAMU U HENPABUTEIIbCTBEHHBIMHU
OopranuzanusaMu 0e3 mepBOHAYaJIbHOTO oOparieHus: B AQpukaH-
CKYI0 KOMUCCHIO 10 TpaBaM 4eJIOBEKa U HapOJOB.

Crnenyer oOpaTHTh BHHMaHHE Ha TO, KaK JaHHOE JEJO
OBLJIO PAaCCMOTPEHO Ha HallMOHAJILHOM ypoBHE. JKanoba MTuku-
JIBI Kacanack BOCbMOM nonpaBku kK Koncturynmuu O6beauHeHHON
Pecniy6nuku Tanzanuu. JlaHHas momnpaBka riacuia, 4To i y4a-
CTHS B TPE3UACHTCKUX, MApJaMEHTCKUX M MECTHBIX BBIOOpax
0001 KaHAUJAT AO0JDKEH OBITh YWIEHOM MOJUTHYECKON MapTHU U
JIOJKEH BBIJIBUTATHCS HTOU IMApTUEH.

B 1993 r. mactop Kpucrodep MTukuna moaan KOHCTUTY-
oHHy10 *anoO0y B BepxoBubsiit Cyn Tanzanum. lannoe neno
ObL10 3apeructpupoBano mog Ne 5 ot 1993 r. 06 ocnapuBaHuU
nomnpaBok K cT. 39, 67 u 77 Kouncturyuuun O6benunenHon Pec-
nyosmku Tanzanuu u K pazneny 39 3akoHa 0 BEIOOpaX MECTHBIX
opraHoB Biacti 1979 r., ¢ BHECEHUAMH MONPABOK K 3aKOHY No 7
oT 2002 r. B COOTBETCTBUH C BOCBMOM momnpaBkoid Kk KoHcTuty-
1MU. 3asBUTENb YTBEPXKIAJ, YTO JAaHHBIM 3aKOH O BHECEHUU U3-
MeHeHui B KoHcTUTy1MIO mpoTuBOopeunt camoit KoHcTuTyuu, u
IIO3TOMY IIPOCWJI BepXOBHBIN CyJ CTpaHbl IPU3HATL €0 HEACH-
CTBUTEJIBHBIM .

16 oktsa6ps 1994 1. B napiaaMeHT ObUT IPUHAT 3aKOHOIPO-
exT (oguHHaaaTas nmonpaska k Koncruryuu 3akonom Ne 34 ot
1994 r.) B nensix yCTaHOBJIEHUS 3alpeTa OTAEIbHBIM JIMIAaM BbI-
JIBUTaTh CBOU KaHIUAATYPhl CAMOCTOSATEIBHO B KAUECTBE HE3ABU-
CHUMBIX KaH/AWUJATOB B MPE3UACHTCKUE U MApIaMEHTCKUE BBHIOOPHI
0e3 y4acTusl B MOJIUTUYECKUX MaPTHUSIX.

24 oxtsa0ps 1994 r. BepxoBublii cyn Tanzanum BbIHEC
CBOE DEIICHHE MO JaHHOMY Jelly B IOJIb3y MCTHA MTHUKHIIBI U
YCTaHOBUJI, YTO HE3aBUCUMBbIE KaHIUAATYpPbl HA MPE3UIEHTCKUX,
napJaMeHTCKUX U MECTHBIX BbIOOpaxX pa3pelieHbl 3aKOHOM.

% In the High Court of Tanzania at Dodoma, Civil Case No. 5 of 1993, Rev.
Christopher Mtikila (Plaintiff) versus The Attorney General (Defendant), Rul-
ing, 27 October 1994.
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2 nexabps 1994 r. HanmonanbHas accamOuest TaHzaHuu
npuHsuta 3akoH (OauHHaAIaTas nomnpaska k Konerutyun 3ako-
HOM No 34 ot 1994 1.), HenbI0 KOTOPOTO SBIISIIOCH COXPAaHECHHE
M3HAYAJIBHOTO MOJI0KeHUsT KOHCTUTYLIMM ITyTeM BHECEHUS U3Me-
Henuii B cT. 21 (1) Koncrurynmun OOwneauHeHHOW PecmyOmuku
Tanzanuu. JlanHblii 3aKoH BCTynuia B cwity 17 sHBapst 1995 r. u
TE€M CaMbIM ITPOTUBOpeUmII pemeHnto Bepxosroro Cyna no nemy
Ne 501 1993 1.

B 2005 r. mactop Mtukwmia Kpucrodep moman uckoBoe
3asBieHue B BepxoBHbI cyn Tan3anuu nportus ['enepaibHOro
MIpOKypopa. B cBoeM 3asBIeHHH OH OCIapUBaeT KOHCTUTYLMOH-
HOCTh BHECEHHBIX M3MeHeHHH B cT. 39, 67 u 77 KoHcTUTyUHH
PecniyOnukn TaH3aHWM, COAEpKAIIMXCS B OJWHHAANATOW IIO-
npaske K Konctutynuun ot 1994 r. 5 mas 2006 r. BepxoBHbli Cy 1
TaH3aHMM BHOBb BBIHEC PEIICHME B MOJb3y HUCTILA, IOCTAHOBUB,
YTO OCIapUBaeMble IIOMPaBKU HAPYILIAIOT JIEMOKPATUYECKHE
MPUHLIUIIBI U JOKTPUHY O 0a30BbIX MPHUHIIMIIAX, 3aKPETIJICHHbIE B
Koncturynuu. Ilo nanHomy pemenuto BepxoBHbIN Cy1 npU3HAI
MIPaBOMEPHOCTh YYacTHSl HE3aBUCUMBIX KaHAWJATOB B MpE3H-
JIEHTCKUX, ApPJIAMEHTCKUX U MECTHBIX BbI6Oan3.

B 2009 r. I'enepanbnblii npokypop Tanzanum mnomain
aneJUBILIMOHHYI0 Kano0y Ha pemeHue BepxoBHOro cyaa B cyn
aMeJUBIMUOHHONM HMHCTAHIMHU. ANEUBIUOHHBIA CyJ IPHUHSI
OKOHUATEJIbHOE PELIEHUE 10 JAHHOMY JI€ly, HO HE B I1OJIb3Yy MCT-
na. B ceoem pemenun ot 17 uronsa 2010 r., aneyuisIuOHHBIN Cy 1T
orMmeHun peuienre BepxosHoro Cyaa ot 5 mas 2007 r., Tem ca-
MBIM 3allpeTHJl HE3aBHUCHUMBIM KaHAMJATaM OaJlJIOTHPOBATHCA B
MPE3UJICHTCKUE, MAPIaMEHTCKHE U MECTHbBIE BI:I6OpLI4.

* In the High Court of Tanzania (Dar es Salaam Main Registry) at Dar es Sa-
laam, Misc. Civil Cause No. 10 of 2005, Christopher Mtikila (Petitioner) ver-
sus The Attoreny (sic) General (Respondent), Judgment, 5 May 2006.

* The Court of Appeal of Tanzania at Dar es Salaam, Civil Appeal No. 45 of
2009 between The Honourable Attorney General (Appellant) and Reverend
Christopher Mtikila (Respondent)(Appeal from the Judgment of the High
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ATEeIAINOHHBIN CyJ] TOCTAHOBWJI, YTO JI€JI0 ObUIO MOJH-
TUYECKUM, U TIOATOMY MOXET OBITh peleHo mapiameHToM. [lap-
JAMEHT TOrJla WHULMHMPOBAJ KOHCYJbTATHBHBIM MpoOLECC, Ha-
[IPaBJICHHBIM Ha IOJIyYEHUE MHEHUM IpakaaH TaH3aHUU IO II0-
BOJIy BO3MOKHOTO HM3MeHEeHHUs KOoHCTHTyluu, HO He ObUIO KOH-
KpPETHOTO PEIIEHUS.

14 wrons 2013 r. AbpukaHcKkuii cyj 1o mpaBaM 4esioBeKa
Y HapoJ0OB BBIHEC PELIECHHE IO JAAHHOMY J€y, U CYJIbU €IUHO-
IJIACHO MPU3HAIH, YTO 3anpeT TaH3aHUM HE3aBUCUMBIM KaHIH]1a-
TaM CaMOCTOSATENIBHO OAJUIOTHPOBATHCS B MApIaMEHTCKUE U Ipe-
3UJICHTCKUE BBIOOpHI HapymaeT cT. 2, 3, 10 u 13 (1) Adpukan-
CKOH XapTuu IIpaB 4esoBeKa U HaponaoB. B 3akmouenun Cyn Bbl-
HEC pellIeHUE B N0JIb3y MTuKWIbl. B JaHHOM pelieHnu B IepBbId
pa3 ACITUH paccmotpern BOpoc 0 BO3MEIIEHHH yiepoa.

Kpucrohep MTukmia yTBep)Kaan, 4ToO 3ampeT Ha camo-
BBIJIBKCHHE HE3aBHCHUMBIX KaHIUIATOB MPUBET €ro K HeoO0Xo-
JUMOCTH MPUCOEIUHATHCSA K APYrod MOJUTUYECKON MapTHUU IS
y4acTHsi B BBIOOPAx, a MO3KE CO3/1a] CBOIO COOCTBEHHYIO MOJIH-
TAYECKYIO MapTuto. OH yTBEp>KJajl, YTO JaHHBIN 3alpeT BBIHYX-
Jlall €ro 00paIaThCs B CyA Ul 3alIUThl U BOCCTAHOBIICHHS CBOMX
HapyILICHHBIX MOJIUTUYECKUX MpaB. B cBoem 3asdBlIeHMHM OH IO-
TpeOOoBaJ BO3MEIIECHUS M3JIEPKEK U 3aTpaT, BKIIOYAs CPEACTBa,
3aTpayeHHbIE JUIsl CO3/IaHUs CBOEH MOJUTUYECKOM MapTUH U yYa-
CTHS B BBIOOpAX, a TakKe cyAeOHbIE H3/IEPKKHU Ha HALIMOHATBHOM
ypoBHe U B ACITYH. ITo ero MHEHHIO, BCE 3TH 3aTPaThl U PaCX0-
Ibl COCTaBISUIM 00IIyro cymmy 4 168 667 363 Tan3zaHUIICKHX
mUTMHTOB (okos1o0 2,5 mutH o, CIIIA). bonee Toro, on motpe-
OoBaJI BO3MEIICHUS 3aTPaT JCHEKHBIX CPEJICTB, KOTOPhIE OH TLIa-
TUJI IOPUCTaM B XOJ€ CYIeOHBIX pa3OupaTeNbCTB Ha CyMMY
60 250 non. CIIA.

Mrtukuna taxke noTpeboBall BO3MELIEHUS MOPAIbHOIO
yiep0a, MPUYMHEHHOTO B pe3yJIbTaTe CTpecca W JIEHCTBHU TO-

Court of Tanzania at Dar es Salaam dated the 5th day of May, 2006 in Misc.
Civil Cause No. 10 of 2005), Judgment of the Court, 17 June 2010.
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JUIUY TIPU IPOBEJCHUH 00bICKA, U MOTEPU BO3MOKHOCTH Y4acT-
BOBATh B YIPABJICHUH JIeIaMU CBOeH cTpanbl. O0mas cymma, Ko-
TOpOil OH MoTpeboBal 3a BO3MEIIEHHE MOpajIbHOro yiiepba co-
craBmwia 831 322 637 TaH3aHUUCKUX [IWLIMHTOB (IPUMEPHO
500 000 $).

B nmononHeHume kK cBOMM TpeOOBAHUSAM O BO3MEIECHUH
yOBITKOB, 3aTpaT U pacxoaoB Mtukuia takxke npocus CyJ ycTa-
HOBUTb CPOKHM B OTHOLIEHUM TaH3aHUM ISl UCIOJHEHUS pellie-
Hus Cyna, a Takke uyToObl TaH3aHUS KaXKIble TpU Mecsla Ipe-
nocrasisiia Cyly OTYET O BBIIIOJHEHUH JAHHOTO PEIIEHUS.

Tanzanus ocnapuBaia TpeOOBaHUs 110 OBOAY penapanuu
MTHUKWIIBI, CCBITASICh HA TO, YTO BOMPOC O HapymieHuu Adpukan-
CKOM XapTHUH IpaB Y€JIOBEKAa U HApOJOB HE BO3HUKAJI HA MOMEHT,
KOI'Zla OH BBIJBHUIaJ CBOIO KaHAWJATYpy B KaueCTBE HE3aBUCHUMO-
ro KaHaujaara. ['ocy1apcTBO-OTBETUHK yTBEPKAAIO, YTO JAHHBIN
BONPOC O HApYUICHUU TOJOKEHUH AQpPUKAHCKOW XapTHH IpaB
YeJI0BEKa U HApOJOB BO3HUK TOJBKO ITOCJIE TOrO, KaK €My OTKa-
3QJIM B PETUCTPALMU €r0 MOJUTUYECKOW NapTuu. TaH3aHus 3as-
BHJIa O TOM, YTO OTKa3 MTHKuWJIE B PETHCTPALlUU €ro MOJUTHYE-
CKOM mapTuu ObUI OCHOBAaH HA TOM, YTO €ro MapTHUs He oTBevasa
3aKOHO/ATEIbHBIM TPEOOBAHUSM, MPEIBABISIEMBIM KO BCEM IIO-
JUTUYECKUM TApPTHUSIM M, CJIEI0BATEIBLHO, HE MOXKET YTBEPKIaTh,
YTO OBLI JIUIIEH BO3MOXKHOCTH y4acTBOBAaTh B JleJlax rOCyJapcTBa
FII TIPHHYKICH K BCTYIUICHHIO B IIOMHTHYCCKYIO TAPTHIO .

Kpowme Ttoro, Tanzanus 3asBusia, 4To MOCKOJIbKY MTHKHUIIE
He coOII0/IaN TOJI0KEHUS 3aKOHA O BHIOOpax M TpeOOBaHUS KOH-
CTUTYIIMH, OH HE MOXET TpeOoBaTh Bo3MemieHus ymiepba. Ilo
MHEHHIO OTBETUMKA, BO3MEILIEHHE YIIepOa MOKHO OCYIIECTBISATh
TOJIBKO 32 HapyIlIEHHE 3aKOHHBIX MPaB, U MOCKOJbKY €ro JIeHcT-
BUS IPOTHUBOPEUYWJIN JIEHCTBOBABLUIEMY 3aKOHOJATENbCTBY B

> Pemenne ACIIYH mno gmemy Ne 009/2011 — 011/2011. URL:
http://www.african-court.org/en/images/documents/Court/Cases/Judgment/
Judgment%20Application%20009-011-2011%20Rev%20Christopher%20
Mtikila%20v.%20Tanzania.pdf
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CTpaHe, OH He MMeeT MpaBo TpeOOBaTh BO3MEIIEHUS MPUYMHEH-
HOTO Bpeja.

MsI cunTaeM, 4To JaHHOE OOOCHOBAaHUE OTKa3a B BO3Me-
[IEHUU TPUYMHEHHOTO BPE/Ia SIBJISCTCS YaCTHYHO HEBEPHBIM, I10-
CKOJIBKY IIPHUHATBIA 3aKOH MOKET ObITh HECIpaBeUIMBBIM U Ha-
pyliaTh mpaBa 4eJoBEKa, MOCKOJIbKY B Ka)KOM 3aKOHE 3aKperl-
JIEHbI ONPE/ICTICHHbIE HHTEPECHI.

I'ocynapcTBO-0TBETUHK TaKKe YTBEPXKAAI0, 4TO TpeOoBa-
HUST MTUKHMIIBI OTHOCHTEIBHO MOpPAJIBHOrO yIiepba M IMOTepH
BO3MOXKHOCTH YYacTBOBaTb B TOCYIApCTBEHHBIX Jefax ObLIH
npeyBenudeHsl. B noanepxky storo TaH3aHus 3asBUIIa, 4TO IO-
Teps BO3MOXHOCTH Y4acTBOBAaTh B I'OCYJIapPCTBEHHBIX JIENax IoO-
CyJlapcTBa BBI3BAHA «PA3HOOOpA3HBIMU M HEIPEICKA3yEeMbIMU
HNOJUTUYECKHMH, COLMATBHBIMM M 3KOHOMUYECKMMH (hakTopa-
MU» U 4TO MTHKMIAa JOOPOBOJIBHO YYacTBOBAJI B Pa3HbIX MOJIU-
TUYECKUX MapTHsIX U Mporeccax 6e3 npuHyxaenus. Kpome Toro,
rocyJ1JapCTBO-OTBETUYMK 3asBHJIO, YTO IPEIyCMOTPEHHAas CyMMma
25 000 TaH3aHMHCKMX IIWUIMHIOB Ui IPEIBAPUTEIBHON peru-
CTpaluy naptuu OblIa ocriopeHa MTUKUIION Torja, Kak OH J10JI-
eH ObLI cOONII0aTh 3aKOHHYIO MPOLEAYPY PETHUCTpaluu map-
THUH, U, CIIEJJOBATEJIbHO, 3Ta MOTEPsl y4aCTBOBATh B BEIOOpaxX MOT-
7a OBITh MPEOJI0JICHA, TAK KaK 3TO OBUIO TpeOOBaHHE 3aKOHA.

TaH3aHus nmpu3HanIa, YTO NEPECMOTP KOHCTUTYLIMHU SIBIIS-
eTcsd JOCTaTOYHBIM CHOCOOOM BO3MEIICHUS HEMaTepUaTbHOTO
yiepOa. TaH3aHMs Takke yTBEpXkKJAana, 4YTO pacxXoJbl U U3AEPK-
K{, BO3MEUICHUsI KOTOpPbIX TpeOyer MTukuiIa, ObUIM MpeyBeu-
YeHbl. OJTO O03HA4ajo, YTO PACXOJbl, CBS3aHHBIE C Y4YacTHEM
MTuKHIBI B IPEABBIOOPHOM aruTanuu U B MPE3UACHTCKUX BBIOO-
pax B KadyecTBE HE3aBUCHUMOIO KaHAWAATA TAaKXKe HE JIOJIKHBI
ObITh BO3MEILEHBI, TaK Kak TaH3aHUS HE MO3BOJMJIA HE3aBHUCH-
MBIM KaHAMJaTaM y4acTBOBaTh B BEIOOpaXx.

TaH3aHus nanee roBopuiia O TOM, YTO MOJYUYCHHBIE 10X0-
JIbl ¥ COBEPLICHHBIE pacXo/ibl MTUKNIIBI HE COOTBETCTBOBAIHU 3a-
KOHY O MOJUTUYECKHX MapTusiX M 3aKoHy O (hMHAHCUPOBAHUHU
BbIOOPOB, a TaKKe «IIPUIYMaHbl U NpeyBeIUUYeHb». B cBs3M C
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TUM TOCYIapcTBO-0TBeTYMK mpocuyio Cyxa, uyToObl emy Oblia
MpPEA0CTaBIIEHa JIOCTATOYHAss BO3MOXKHOCTb OCIIOPUTH U IPOBE-
PUThH TOCTOBEPHOCTh U NPABOMEPHOCTh ITUX PACXOJ0B, KOTOPBIX
3asiBUTEIb TPeOyeT BOZMECTHUTD.

Tan3zanus Takke yTBepkJana, 4ro TpeOoBaHUsT MTHUKUIIBI
JUTSL BO3MEIICHHS PACXOJIOB B CBSI3U C CYJICOHBIM pa3OupaTeIbCT-
BOM Ha HAIIMOHAJIbBHOM YPOBHE NPOTHMBOPEYMT MPABUIY CyAa,
COTJIACHO KOTOPOMY Kak/las CTOPOHA HECET CBOM COOCTBEHHBIE
pacxonpl. TaH3aHus oTmeTwna, 4To MTHKWIE HE YIaaoCh MOJ-
POOHO PaCKPBITh CBOU PACXOAbl WM MPEJOCTABUTH JOKA3aTElh-
cTBa. ['0Cy1apCcTBO-OTBETUMK YTBEPKIATI0, YTO, MOCKOJIbKY Ha-
[IMOHANIFHBINA CyJ] HE Ha3HAYal KOMIICHCAIIUIO CYJIEOHBIX U3Iep-
xek, ACITYH ne nmomxeH Ha3HayaTh 3Ty KOMIIEHCAIMIO, IMO-
CKOJIBKY 3TO MOYET YUIEMJISITh IOPUCIUKIIUIO HAITMOHAJIBHBIX CY-
noB. TaH3aHMs TakKe OCIMAPUBAET MPETEH3MM MTHKWIBL IS
BO3MEIICHHS CYIEeOHBIX PACXOMIOB IMPH PACCMOTPEHUHU Jena B
ACIIY, ccpimasck Ha TO, 4TO MTHKHIIA MOJIB30BajICA OecIIaTHOM
IOPUINYECKON TTOMOLIBIO.

B otBeT MTHKMIIa yTBEpKaJl, YTO 3aTpaThl Ha CO3JaHUE
CBOEH IOJIUTUYECKOM NapTUM U IOCIEAYIOIIHE PacXOdbl Ha €€
oOecrieyeHre ObUTM BBI3BAHbI MUCKIIOUHUTEIBHO 3ampeToM TaH3a-
HUM Ha HE3aBUCHMBIX KAHAMJIATOB, YTO SIBJISETCS HApYIICHUEM
AdpukaHckoii xapTuH TpaB 4YeloBeKa W HapogaoB. OH yTBep-
JKAall, YTO OOpaIleHUE B CY/]I SIBJSLIOCH €CTECTBEHHBIM CIIEACTBH-
€M 3aIpeTa Ha HE3aBUCUMBIX KaHIUAATOB U UTO MPETEH3HH, CBA-
3aHHBIE C CTPECCOM M MOPAaJIbHBIM YIIEPOOM, SIBISIFOTCS BOIPO-
COM 3/IpaBOro CMBICJIA, IOCKOJIbKY CO3JaHUE MOJIUTHYECKOM map-
TUU U TIPOBEACHHUE MPEABLIOOPHBIX KaMIIaHU MOTPeOOBaIO MOJ-
HOro pabovyero BpeMEHU M MOMEIaIo €My 3aHUMAaThCs APYTUMU
BAKHBIMU JIeJIaMU, B YACTHOCTH MCIIOJIHEHUEM CBOMX PEIUTHO3-
HBIX 00s3aHHOCTEH.

Uro KacaeTcs MpeTeH3ui AJis1 BO3MELIECHHUS 3aTpaT Ha OKa-
3aHHYI0 €My IOPHIMYECKYIO IMOMOIIb B Cy/IeOHOM pa3Oupareib-
cTBe, MTHKMIA YTBEpKIal, YTO PACXOJbI JIOJDKHBI OBITH BO3JIO-
*eHbl Ha TaH3aHNI0, TaK KaK JaHHOE rOCY1apCTBO AOJKHO HECTH
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OTBETCTBEHHOCTH 32 HapylIECHUE MOJ0KeHNH AdprkaHCKON Xap-
TUU TIpaB YeJIOBEKa M HAPOJOB, B YACTHOCTH, C TOTO MOMECHTA,
Korja ero TpeOoBaHHE O MPEJOCTaBICHUH MPABOBOM MOMOIIU
emy Obuio oTkazaHo. O TpeboBan, ytoObl ACITYH HazHauan
ONpEIEICHHbI CPOK B TE€UEHHE, KOTOporo TaH3aHus AOJKHA
MPUBECTH KOHCTUTYIIMIO B COOTBETCTBHH C pemieHueM Cyna u
AdpukaHckoi XapTHei mpaB YeIOBEeKa U HApOIOB.

B pesynbrate paccmorpenus nganHoro aena, Cyn ycraHo-
BUJI, YTO CYLIECTBYeT (DyHAAMEHTaJIbHBIA MPHUHIMII MEXKIyHa-
POJHOTO TIpaBa, COTJIACHO KOTOPOMY HapyIICHHUE MEXTyHapO-
HOro 00s3aTeNbCTBA MPUYHMHSIET Bpel, U TEM CaMblM BO3HUKAET
0053aTeNLCTBO 00ECTICYUTh aJIEKBATHYIO KOMIICHCAIMIO, U YTO
3TOT TpHUHIUN oTpakeH B cT. 27 (1) [IpoTokona k Adpukanckoit
XapTUU 0 co3aHuu AQPUKAHCKOTO Cy/a MO MpaBaM YeJIOBEKa U
HapOJIOB.

Uro kacaercs mMaTepUaNbHOTO yiiepOa, Cyl MpU3HAI Cy-
NeOHYI0 TIPaKTUKY AQpPHUKAHCKOW KOMHCCHU TIO TpaBaM 4YelIOBe-
ka 1 HapoaoB (Komuccust), cornmacHo KOTOpoil rocy1apcTBoO, KO-
TOPOE HAPYIIWJIO TpaBa, 3aKperieHHbIe B A(QPUKAHCKON XapTHH
IIpaB YeJIOBEKa U HAPOJOB JOJDKHO MPHHITH MEPHI MO odecreye-
HUIO BOCCTAaHOBJICHUS IMPaB KEPTB, BKIIIOUAsl PECTUTYIIUIO U KOM-
nencammio’. Oxuako ACITYH yKasaj, 4yTo B TO BpeMsa Kak Ko-
MUCCHS TIPU3HAJIA MPaBO KEPTB Ha KOMIIEHCAIMIO, OHA HE OIpe-
Jenuna, Kakue GakTopbl ¥ 00CTOATEIHCTBA TOCYIAPCTBAM CIICITY-
€T MPUHUMATh BO BHUMaHUE IPU OLEHKE HaJyIexkKalled KOMIIeH-
CaIy, XOTs OHAa OTMETHWJIA, YTO TOCYAAapCTBO JOKHO KOMIICH-
CUPOBaTh >KEPTBE 3a MBITKU U TPABMbL, OT KOTOPBIX IMOCIIETHSS
MOCTpajiajia B COOTBETCTBUU C MEKIYHAPOIHBIMH CTaHIAPTAMHU U
o0ecrnevynTh BBIIUIATy KOMIIEHCAMOHHOTO mocobus. Cya Takxke
MOCMOTPEN MPaKTUKy Me)aMepUKaHCKOTO Cyna MO MpaBaM 4e-

% Consolidated communications 279/03 and 296/05 Sudan Human Rights Or-
ganisation and Centre on Housing Rights and Evictions (COHRE) v Sudan
Twenty Eight Activity Report: November 2009 — May 2010paragraph 229(d).
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noBeka (MACIIY) u oOHapyxuJj1, 9TO OBUIH CITydad MO MaTepH-
ANBHOI KOMIICHCAIIMH IPUYHHEHHOTO BPea .

Cyn otmerus, uto MTHKUIA NpEeACTaBUI MaTepUabl O
pacxojax M yObITKax, HO MOCTAHOBHWJI, YTO B HUX HET JOCTaTO4-
HBIX 3JIEMEHTOB JOKa3bIBaHUs, KOTOPbIE MOIJIA MO3BOJIUTh yCTa-
HOBHUTb, YTO 3TH IOBPEKICHMSI HENOCPEICTBEHHO BO3HUKIU B
pe3ynbrate ()aKTOB 3TOro Jeja M HapylIeHUH rocyAapCTBOM-
OTBETYMKOM AQPUKAHCKON XapTUU TpaB YeJIOBEKa U HAPOJIOB.
Cyn Taxxke OTMETHII, 4TO MTHKHMIIa H3HAYaJIbHO TOBOPUII, YTO OH
IIPEJICTAaBUT JI0KA3aTelNbCTBA BO BpPEMs CIYLIAHUS U HE CMOT
MIPEACTABUTh 3TU JI0KA3aTEIbCTBA B IMHUCBMEHHBIX MaTepHaNIax
WIM TIOKa3aTh KaKHe-TMO0O KBUTAHIIMM B MOJICPKKY CBOHMX Ipe-
ten3uil. CnenoBarenbHo, ACITYH yctaHOBUI OTCYTCTBHE JTOKa-
3aTeNIbCTB, YTOOBI JOKa3aTh NPUYMHHYIO CBsI3b (causal nexus)
Mexay ¢akraMu Jena, ACMCTBUSIMHM TOCyJapCTBa-OTBETYMKA U
pacxogamMu M yObITKaMHM, 3asBICHHBIMH MTuKmioi. B cBs3u ¢
stuM ACITYH oTtkmonun tpeboBanuss MTHUKWIBI IO BO3MEIIEHUIO
MaTepUaIbHOro yIepoa.

Cyn npuinen K BbIBOLY O TOM, YTO HETOCTATOYHO TOJBKO
JI0Ka3aTh, 4YTO FOCYAapCTBO HAPYLIWIO OJHO M3 IIOJIOKEHUN Xap-
TUH, TaKKe HEOOXOAMMO J0Ka3aTh MPUUYUHEHHBIN yiiepo, U 4To,
B IIPUHLUIIE, HAIMYNE HAPYLICHUN ITOJIOKEHUN XapTUH caMo 110
cebe HeJ0CTaTOYHO, YTOOBI YCTAHOBUTH MaTepUaIbHBINA yIIIepO.

Yro xacaercsi mopainbHOro Bpena, CyJ HalmOMHHI, YTO
MOpajbHBIN yIepO He sBISeTCs YyIepOoM, MOBIEKIIUM 3KOHO-
MHUYECKHE MOTEPH, HO BKJIIOYAET B ceOs CTpajiaHUs U MepeKuBa-
HUs, NPUYMHEHHBIE MOTEPHEBIIEMY, SMOLIMOHAIBHOE PACCTPOM-
CTBO YJIEHOB €r0 CEMbM M HEMaTEpUaAJIbHbIE U3MEHEHUS B YCJIO-
BUSIX JKU3HU IOTeprneBuIero U cembu. CyJl BHOBb HAIlOMHHUI O
npaBoBoi mpakTuke Adpukanckoir Komuccun no mpasam ueno-
BEKa M HAPOJOB MO KOMIIEHCAIMH 3a IIBITKU U TPABMBI, & TAKXKE O

7 Pemenne MexaMepUKaHCKOro Cya 10 TpaBaM delioBeKa mo ey bamaka-
Benackec npotus ['Baremansl. Inter-American Court of Human Rights v. Gua-
temala. Judgment of 25 November 2000. SeriesC. N 70 (Merits).
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pakTHKe MekaMepuKaHCKOTo cyja Mo MpaBaM 4yeloBeKa, KOTO-
pBIN YCTAaHOBWII, YTO HEMAaTEepPHAIIbHBIE YOBITKA MOTYT BKJIFOYATh
B ce0sl CTpaJaHUs U PacCTPONUCTBO, MPUUUHEHHBIE HEMOCPEACT-
BEHHO JKEpPTBE U ero OJM3KUM POJICTBEHHUKAM, a TaKKe YXY/IIIIe-
HUE IIEHHOCTEH, KOTOpble OYeHb 3HAUMMBI JUISl HUX, a TaKKe U3-
MEHEHUS HeMaTepHalbHOTO XapaKTepa B YCIOBHSIX >KU3HH TIO-
TepreBiiero uiau ero ceMbu. Cyj Takke MOCMOTpEN MPaKTUKY
EBpomnelickoro cyna no npasam uyenoseka (ECIIY) o npucyxne-
HUU KOMIIEHCAIIMM MOpPAJbHOIO Bpea, KOTOPbIH OTMETUJI, YTO
MOpaJbHBIN yiepd MOXKET BKIOUYaTh B ceOs OONMU M cTpajaHus,
MyY€HUsI M TOTepro Bo3MOkHOCTH, HO ACIIYH otrmerun, 4ro
TpeOOBaHUS MO0 BO3MEUICHUIO TAaHHOTO BUA yiiepoa ObLIN YI0B-
JIETBOPEHBI B HEKOTOPBIX CIIydasx, B TO BpeMs Kak B JIPYTUX CITy-
yasix ECITY B aToM oTKazascs.

Cyn ycTaHOBUII, YTO B JaHHOM ciiyyae MTHUKHIIKa HE CMOT
MPEACTaBUTH J10KA3aTEIbCTBA B YTBEP)KIEHUE, UTO HEMOCPEICT-
BEHHOU NMPUYMHON y1epda B pa3Mepe yKa3aHHOW CYMMBI B CBOCH
kKanoOe SBISUTNCH JNEHCTBHS ToCcyAapcTBa-oTBeTYnKa. HecMoTps
Ha To, uTo ACITYH oTka3zancs yaoBIeTBOPUTh TpeOOBaHUS 3asi-
BUTENIS 110 MaTEPHAIIbHOMY BO3MEILIEHUIO BPeAa, OH 3asBUJI, YTO
IpU3HaHHE B CBOEM DEIIECHUH HaJU4Ms HApyILIEHUH Trocyaapct-
BOM IpaB MTUKUIIBI U APYTUX SIBISETCS MO CyTH YJOBIETBOpPE-
HUEM TpeOOBAaHUIO 3asBUTENIEH MO BO3MEUICHHIO MOPAaJbHOTO
ymiepoa.

UYro kacaetrcs cyaeOHbIX pacxonoB, Cya mpu3HalI, 4TO
pacxojibl ¥ U3JIEPKKU COCTABISIOT 4acTh penapauun. Cyn ycra-
HOBWJI, OJTHAKO, YTO MTHKMIA JOJKEH ObLI MPeAOCTaBUTh JI0Ka-
3aTebHbIe JOKYMEHTHI U pa3paboTaTh apryMEHTHI, CBS3aHHbBIE C
JI0Ka3aTeNbCTBAMU, YETKO OMPEAEIUTh (PMHAHCOBBIEC IPETEH3UU U
ob6ocHoBath ux. Cyna 3asBWII, 4TO 3asBUTENH HECET OpeMmsl JOKa-
3bIBaHUS, U B JaHHOM cilydae MTUKHIIA HE MOT JOJKHBIM 00pa-
30M 000cHOBaTh cBou mpeTeH3uu. Cya Takke OTMETHI, YTO B
CcyneOHOM Tpolecce Kakaasi CTOpOHa HECET CBOM COOCTBEHHbIE
pacxo/bl.
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Uto kacaercs nmpaBomepHocTH AevctBusi Tanzanuu, Cyn
OTMETHUJI, YTO OIIMOOYHBIM SBJISIETCS OTBET TaH3aHUM, B KOTOPOM
OHa yTBepiKJaia, 4yTo JIeCTBOBAJIa IPAaBOMEPHO, TaK KaK 3aKOH B
TaH3aHuUM 3ampemiaeT HE3aBUCUMBIM KaHAuAaTaM OallIoTHPO-
BaThcsl Ha BhIOOpax. Cyn BBIpa3ui CBOIO 03a00YEHHOCTH IO T10-
BOJIy JJAHHOTO apryMeHTa U fnan TaH3aHuu CpoK 6 MECSIEB ¢ MO-
MeHTa BeTymieHus peureHuss Cyaa B cuily JUlsl IPeIoCTaBICHUS
oTYeTa O MPHUHATHIX Mepax Mo ucnoidHeHwro pemeHus Cypa, u
TEM CaMbIM YyJIOBJIETBOPHII TPeOOBaHUS 3asIBUTEIIS OTHOCUTEIHHO
MIPOBEPKHU BBITIOJTHEHHSI BBIHECEHHOTO PEIICHUS.

Cyn B CBOEM pELICHHHM YCTaHOBWJI, YTO TaH3aHHS Hapy-
IAIa cIeayronme mpaBa MTUKWIIBL: MPaBO TpaKIaHUHA CBOOOI-
HO y4aCTBOBAaTh B YMPABICHUU CBOEH CTpaHHOU JIMOO HEmocpe-
CTBEHHO JM00 uepe3 npezacraButeneit (ct. 13 Xaptum), npaBo Ha
cBoOoy accormaruu (ct. 10 XapTuu), MPUHINAN HETUCKPUMHU-
HaIw (CT. cT. 2, 3 XapTun).

Cyn noctaHoBui, 4To TaH3aHuA OJHKHA B TEUEHHUE IIEC-
TH MECSAIEB C MOMEHTAa NPUHATUS PEHICHUS O perapamusx:
(I) omyGnmkoBath 3a cBoii cuet pemeHre Cyaa 1o JTaHHOMY JIETy
U ero opunHUaIbHBINA MEPEBOJI C AHTIUHCKOTO s3bIKA HA CYaXWIIH,
T.€. ONMyOJMKOBaTh pElIeHHE Ha AHTJIMHCKOM SI3bIKE U CyaxWid
OJIMH pa3 B o(pUIIMATHHOM M3IAaHUH M OJIMH pa3 B HAIIMOHAIBHOMN
raszere; u (II) omybnukoBats pemenne ACITUH momHOCTRIO Ha
AHTIIUHCKOM SI3bIKE Ha O(QUIIMATBHOM CaiTe, IPU STOM PEIICHUE
JIOJIKHO HAXOJIUTHCS Ha JIaHHOM caiiTe B T€YEHHE OJHOTO Tofa.
Cyn nocranoBmi, yto TaH3aHUS JOHKHA MO MCTCUEHUH JCBSTH
MECSIEB ¢ MOMEHTA MPUHATUS OKOHYATEIBHOTO PEIIECHUs Mpes-
ctaBuTh B Cy/1 OTUET O BHIMIOJHEHHUH BHIIICYTOMSIHYTHIX MED.

CoOOTBETCTBEHHO, Cy/l OTKJIIOHWI TpeboBaHUsT MTHUKUIBI O
BO3MEIICHUH MAaTEPUAIBHOTO yiiepda U yCTaHOBUJ, YTO MPHUHS-
Thl€ MEpbl B OTHOIIEHHWU TOCYAAapCTBA-OTBETYMKA JOCTATOYHBI
JUTSL BO3MEIIEHUS HEMAaTePHAILHOTO YIepOa, OTKIOHWI TakKke
TpeOOBaHUSI O B3bICKAHUHM CYJEOHBIX PAacXOJOB C OTBETYMKA, U
MOATBEPAMII, YTO KaXKAash CTOPOHA JOJKHA HECTH CBOU COOCT-
BEHHBIE PACXO/bl.
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COXPAHEHUE MEITA®AYHbI
CAXAPO-CAXEJIbCKOIo PETMOHA -
MEXOYHAPOOHAA MHULIMATUBA
B PAMKAX BOHHCKOW KOHBEHLIUN
Nno COXPAHEHUIO MUTPUPYIOLLNX BUOOB
ANKUX XXKUBOTHbIX 1979 TOOA

I'yrynckmnii Jlennc AuapeeBuyd

couckameinb Kageopvl MeicOyHApoOH020 NPasa
Poccutickozo ynueepcumema opyscovl Hapooos

gugunskiy da@pfur.ru

Jlukue >KUBOTHBIC SIBISIFOTCSI HE3aMEHHUMOM YacThiO MPH-
POIHON CHUCTEMBI 3€MJIU, U KaXKJ0€ TOKOJICHUE JIIOJIEH SIBIISCTCS
XpaHUTENEeM MPUPOJHBIX PEeCcypcoB s OyAyHIMX MOKOJICHUNA U
00s13aHO 00€CTIeUUTh COXPAHHOCTh 3TOTO Hacieaus. 13 momyropa
MUJJIMOHOB BUOB KMBOTHBIX MMPUMEPHO JECATH THICSY OTHOCAT-
sl K KaTeropum Murpupyommx'. HecMoTpst Ha TO, 9TO JOIH
OCO3HAIOT IIEHHOCTh U 3HAYUMOCTh MUTPHUPYIOIIUX BUIOB, 3a4ac-
TYIO HaXOJSATCS M T€, KTO M3BJIEKAET JIMYHYIO BBITO/Y, 3aHUMAsCh
MPOMBINIJICHHBIM PHIOOJIOBCTBOM U yOWBasi KHBOTHBIX M3 aBTO-
MaTHYECKOTO OPY KHS; BOIHO-OOJIOTHBIE YroAbs, Jieca M MecTa
00WTaHUS TOTJIOMIAIOTCS MPOMBIIUIEHHOCThIO M TOPOACKOM HH-
¢dpacTpykTypoid. /[aMObl CTaHOBSTCS MPEMSATCTBUAMH U1 Map-
HIPYTOB MUTPAILMU PbIO, a MTULBI PUCKYIOT CTOJKHYTHCA C JIU-
HUSMH  3JIeKTporiepenad”. IIpu3HaBas BaKHOCTH COXPAHCHHS
MUTPUPYIOIIUX BHUIOB M COTJACOBAaHHUS TOCYIapcTBaMH apeala

' CMS Brochure: «Convention on Migratory Species serving animals on the
movey // CMS Publications. 2008. P. 2.

* Tyrynckuii JI.A. MexXIyHapoIHO-IPaBOBOe 3HaueHHe KOHBEHIMH 0 MUIpH-
PYIOLIMX BHOAX IOUKHUX XUBOTHBIX 1979 r. // AxTyanbHbIe MPOOIIEMBI COBpe-
MEHHOI'0 MEXIYyHApOJHOro MpaBa: Marepuanbl €XerogHol MeXBY30BCKOM
Hay4YHO-TIpakTHUecKoi KoH(pepeHuuun. MockBa, 8-9 ampemst 2011 r.:
B 2 u / otB. pen. A.X. Abammmmze, E.B. Kucenesa. M.: PYJIH, 2012. Y. II.
C. 324.
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MPUHUMAEMBIX B 3THUX Helsix mep, B 1979 r. B r. bonn (I'epma-
Hust) non srunot OOH Obuta mpunsita KoHBeHIUS 1Mo coxpaHe-
HUIO MUTPUPYIONTUX BUIOB JUKUX KUBOTHBIX (nanee — boHHCKas
koHBeHIMs Wi Konpennus). B KoHBeHIIUM OTMEUEHO, YTO CTO-
POHBI TPU3HAIOT HEOOXOIUMOCTh TIPUHATHS MEp, HAIPABICHHBIX
Ha MPeJO0TBpAIIEHUE YTPO3bl UCUE3HOBEHHUS MUTPUPYIOUIUX BH-
JIOB, a TaK)K€ CTOPOHBI JOJHKHBI: CIIOCOOCTBOBATH OCYIIIECTBIIC-
HUIO HAayYHBIX MCCIEJOBAHUN, OTHOCSIIUXCS K MUTPUPYIOIIUM
BHJIaM, U COTPYJHHYATh B UX OCYIIECTBICHUM; MPHIIarath yCH-
TSl K 00ECTICUCHUIO0 He3aMEeUTUTEILHOM OXpaHbl MUTPUPYIOLTUX
BHUJIOB, BKJIFOUEHHBIX B [Ipunoxxenue I k KonBeniuu; npunarath
YCUJIMS K 3aKJIFOYEHHIO COTJIAIEHUN O COXPAaHEHUH BKIJIFOUEHHBIX
B [Ipunoxenne Il k KOHBEeHIMM MUTPHUPYIONIUX BUIOB U YIIPaB-
neHun uMu. CTOUT OTMETHUTh, UTO KOHBEHIUS SABIISIETCS pamMou-
HOW® U ceifuac YK€ 3aKI0YEHO 7 cornamenuii’ u 19 MEMOpaH-
IYMOB O B3aMMONIOHUMAaHuK . B pamkax BOHHCKOW KOHBEHUMHU

? 310 03HAuaeT, 4TO B JOKYMEHTE OIpE/ENSeTCs JOrOBOPEHHOCTh CTOPOH O
TOM, Kak OyJeT NMpOMCXOANUTb COTPYJHUYECTBO. Y CIOBHS PaMOYHOIO COTIJIa-
IIEHUS HE SIBIISIFOTCSI OKOHYATEJIbHBIMHM U MOTYT OBITh TIOAKPEIIIEHBI JOTIOTHH-
TENPHBIMH COTJIAIICHUSMH, HAIpUMep NPWIOKEHUSIMH JHOO IMPOTOKOIAMH.
KoHBeHIMS M0 COXpaHEHHIO MUTPHPYIONINX BHIOB CTajla OJHOW M3 IEPBBIX
PaMOYHBIX KOHBEHITHH B c(epe 3aIUThI OKPYKAIOIIEH CPEIbL.

* Cornamenms, HanmpaBIIeHHbIE HA COXPAHEHHe: TOMyJISIHil eBPONEHCKUX Jie-
Tyunx Meimei (10 centsiOpst 1991 r.); kuroobpasusix CpennzemHoro, YepHo-
r'0 MOPEH U MPUIIETAIONIeTo paiioHa ATIaHTHYECKOTro okeaHa (24 Hosops 1996
I.); MaJbIX KUTOOOpa3HbIX bantuiickoro Mops, CeBepo-BOCTOYHOM ATIaHTHKH,
Wpnannckoro u Ceseproro mopeit (13 cenrsiops 1991 r.); Troneneit Barrosa
Mopst (16 okrsaopst 1990 1.); adpo-eBpasHCKUX MUTPHPYIOMINX BOJOILIABAIO-
nmx nrur (16 wros 1995 r.); anpbaTpocoB M OypEeBECTHHUKOB (KauypoK)
(2 dpepanst 2001 r.); roprit 1 ux Mecroooutanuit (24 oxkrsops 2007 r.).

> MeMOpaHIyMbl O B3aHMOMOHHMAHHH, HAIPABICHHBIE HA COXPAHEGHHE: CH-
oupckoro xypasnsa (1 wmrons 1993 r., mepecMoTpeHHBIH TekcT — 1 sHBaps
1999 r.); TorkokiroBoro KpoHtrHena (10 cerTsops 1994 r.); MOpcKux depernax
AtnanTtrueckoro mobdepexbst Adpuxu (29 mast 1999 1.); MOpckux depenax u
nx Mectoobutanuii B Muauiickom okeane u FOro-BoctouHoi A3uu (23 uroHs
2001 r.); cpenHeeBpONEWCKHUX MOMyIANHA OonbIIoN Ipodsl (5 OKTAOPA
2000 r.); 6yxapckoro ojiens (16 mas 2002 r.); BepT/IsIBON KaMBIIIEBKH (BOIS-
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TaK)ke ObUIM CO3/IaHbl CHEIUATbHBIC HHUIIMATHBEI (IPOTPAMMBI):
Nuunmarusa no 3anmre miekonuTatomux B LlenrpansHoit A3uu;
« Tyt murparmuu ntun B Cpeanedt Azum» u «Caxapo-caxenbkas
MmeragdayHay», 0 KOTOpPOH Jajnee NOHAET pedb.

B nensix BoccTaHOBIEHUS U MOAIEPKAHUS TTOMYJISALUY Ta-
3ereit u antuinon B Caxape u Caxene Bcemu 14 crpanamu apeana’
nox arunoit Kousernmuu B 1998 r. 611 nipunst [Lnan nelicTBuii o
COXPAaHEHHH ¥ BOCCTAHOBJICHHH MOMYISIHH AHTHION . DTOT
CIelMaIbHbIA TOKYMEHT CTall OCHOBOW M rocyaapcts, HIIO,
YYEHBIX, MECTHOT'O HACEJICHHUS U B LIEJIOM MEXKIyHapOJHOTO CO-
oOmiecTBa Uil COTPYJHUYECTBA B JIEJI€ COXPAHEHUS MOMYJIALUN
HamboJsee peJKUX BHUIOB aHTUJION U Taseneid, ooutarommx B Ce-
BepHO#l Adpuke. [Inan aeiicTBuil kacaeTcss B OOIIEH CIOKHOCTH
IIECTH BUIOB', ISITh W3 KOTOPBIX SHACMHYHBI IS JAHHOTO pe-
ruoHa: antmiona mesaec (Addax nasomaculatus), razens KioBbe
(Gazella cuvieri), razens-gama (Nanger dama), caxapckuii OpHKC
(Oryx dammah) u nmecuanas razensb (Gazella leptoceros); a mrec-
Toi BuA — razenb-gopkac (Gazella dorcas) — pacmpocTpaHeH He
TOJILKO B caxapo-caxelbCKOM peruoHe. B Hacrosimiee Bpems

Hoii cmaBku) (30 ampens 2003 r.); 3amamHOoapUKAHCKHUX TMOMYISIIUN adpu-
KaHCKOTO ciioHa (22 Hos0ps 2005 1.); caiiru (23 HOa0ps 2005 r.); KuTOo0Opa3-
HBIX U UX MECTOOOMTAaHUI B PErMOHE THXOOKEAHCKUX OCTPOBOB (15 ceHTAOps
2006 r.); moroHet m mx Mectoobutanuii (31 oktsaops 2007 T.); BOCTOYHO-
ATJIAHTHYECKUX MOy CpeIn3eMHOMOPCKOTo TioJieHa-MoHaxa (18 ok-
16ps 2007 r.); kpacHOorosoBoro rycs (21 mHosOps 2006 T.); TYTOBBIX NTHI
10kHOM yactu HOxHol Amepuku (26 aBrycra 2007 r.); XuiHbIX ntun Adpu-
ku 1 EBpasum (22 okrsopst 2008 r.); TaMaHTHHOB M MaJIbIX KHTOOOpa3HBIX
3anagHoi yacth A¢pukn u Makaponesun (3 okrsOps 2008 r.); BBICOKO-
aHICKuX (hIaMUHTO W UX Mectoobutanuii (4 nexadps 2008 r.); akyn (12 des-
paist 2010 r.); roxxHOaHACKOTO oJeHs (4 nexadps 2010 r.).

® Ceituac 15 crpan, B cBs3u ¢ oraenenneM FOxuoro Cymana: Amkup, Bypku-
Ha-®aco, Yan, Erumer, Dduonmsa, Jlusus, Mamu, Maspuranus, Mapokko,
Hurep, Hurepus, Ceneran, IOxusiit Cynan, Cynan, TyHuc.

7 Action Plan for the Conservation and restoration of Sahelo-Saharan Ante-
lopes. UNEP/CMS Secretariat. Bonn. 1998.

¥ OTHOCATCA K MUTPHMPYIOIIUM BHJAM, HAXOIAIIMMCS TIOJ YTPO30H HCYE3HO-
BeHus. Cum. Ipunoxxenue | k BoHHCKOM KOHBEHIINY.
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[Tnan nmeicTBUit OOHOBISETCS MO MPEACEAATeIbCTBOM [ pyIITib
CIIELUATIMCTOB IO aHTUiIoNaM MeXIyHapOqHOTO CO3a OXPaHbI
npupoasl (nanee - MCOII) npu ¢uHaHCHPOBAHUHU, MPEIOCTAB-
neHHOM DOHIOM OXpaHbl MPUPOILI U O3J0POBICHUS OKPYKaro-
mieit cpensl, oTHocAmemycs K Ciyx0e oXpaHbl pbIOHBIX pecyp-
coB u aukux kuBOTHBIX CIIA. Ilpenmonaraercsi, 4T0 B OOHOB-
nennsiid [Inan gevictBuii OyayT q00aBiIeHBI KpacHOJI00as raseins’
Y TPUBUCTBIN 6apaH10. HNMeHHO NoTeHIMaIbHOE pACIIUPEHUE KPY-
ra OXpaHsAE€MbIX KPYITHBIX HUBOTHBIX Caxapo-CaxeIbCKOI0 Peruo-
Ha MpHBENO0 K (OPMUPOBAHUIO WHUIMATUBEI «Caxapo-caxenbKas
MeradayHa» ¥ NPUHSTHIO HOBOTO ILJIaH B JalibHEHILIEM.

B peammszanuun Ilnana nelcTBUM aKTMBHO YYacCTBYIOT
HITO: «Noé Conservation»'?, KoponeBckuii GenbrHiiCKuil HH-
cTUTYT ecTecTBeHHbIX HayK (IRSNB) u ®onn oxpaHbl NpUpOabI
Caxapsl.

UpesMepHBbIii MPOMBICEN U AeTpafalusi cpeabl OOUTaHUS
SBJISIFOTCS OCHOBHBIMM YIPO3aMH JJIsi KPYIHBIX TPABOSIAHBIX B
CesepHoii Adpuke. B pesynprare caxapckue OpHKCHI (BUI aHTH-
JIOT) YK€ He BCTpeuaroTcs B aAukoi mpupoxe. [locinenanee mon-
TBEP)KJICHHOE HAOJI0JIEHHE TOT0 BHUJIa UMEJIo MecTo B 1988 r. B
Hurepe. Cutyauusi ¢ aHTUJIONON MEHIEC M ra3eiblo-I1aMoi He-
MHOT0 JIy4llle — UMEIOTCs pa3po3HeHHble crana B Hurepe u Yane,
o011asi YUCIEHHOCTh KOTOPBIX COCTaBIISIET BCEr0 HECKOJIBKO CO-
TeH ocoOeil. [lecuanast razens u razenb KioBbe HaxosATCS Takke
IO/l yIPO30M MCUE3HOBEHUS — B JUKOH NPUPOJAE UX OCTaIOCh
BCEr0 HECKOJIBKO THICSY, a MECYaHbIX ra3ejiei, JUIlb HECKOJIbKO
coteH. [lonmynsamms ra3eneii-gopkac 0oibIne, OJHAKO, U UX YHUC-
nenHoctb B CeBepHOit Adpuke Takxke OBICTPO COKpallaeTcs.

° Eudorcas rufifrons. Bug 6bU1 BHECEH B Ipunoxenne | k KonBennun Ha
Kondepenmuu cropon B 2014 r. Cm.: UNEP/CMS/COP11/Doc.24.1.

' Ammotragus lervia, Cm. Ipunoxenne I k BOHHCKO# KOHBEHITHH.

"' MeradayHna B COBpEMEHHOl 300JI0TMH ¥ IIAICOHTONOTHH COBOKYIIHOCTh
BHJIOB )KHBOTHBIX, UbsI Macca Tefna npesbimaet 40—45 kr.

12 Oo6mectBenHas oprannzanus Noé Conservation, 3aHUMArOIIASICS 3alTATON
OHMOJIOrMYECKOro pa3Ho00pas3usi Ha 3eMIIC.
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Ha naHHBII MOMEHT OTCYTCTBYIOT TOUHbIE JaHHBIE MOHUTOPHHTA
YHUCIIEHHOCTH 110 BCEM BHJaM, IepeunciaeHHbIM B [lnane neiict-
BHI.

[Inan geicTBHif O COXpaHEHUIO U BOCCTAHOBJICHHIO YHC-
JIEHHOCTH aHTHWJIOIN CaXapo-CaxelbCKOrO PEruoHa M CPelbl UX
0o0WTaHUSl MPEJOCTABISET JOPOXKHYIO KapTy BCEM Yy4YacCTHHKaM
MPOEKTa MO COXPAHEHUIO MOMYJSAIUi U cpel oOUTaHUS BO BCEM
ux apeanie. OH BKJIIOYaeT B ce0sl TP OCHOBHBIC IIEJIH:

e YIy4YlIUTh MOHUMaHUE AeMOrpadUyYecKoil CHUTyaluu
KacaTelbHO IIECTHU LIEJIEBbIX BUJOB, YTO MPEIOIAraeT Uccieao-
BaHUsS BO BCEM apeaie;

® BOCCTAHOBHUTH TIOMYJISAIIUA W CPEIbl OOUTAHUS, BKIIIO-
Yasi pEeMHTPOAYKIIMIO 0cobell B MecTa MX MCTOPUYECKOro obuTa-
HUS U COKpAIEHUE YPE3MEPHOI0 MPOMBICIIA C TIOMOIIBIO TPUMeE-
HEHUSl TaKUX MEp, KaK IMOBBIIIEHUE OCBEIOMJIEHHOCTH U CO3J1a-
HUE JUIs OOIIMH MEXaHU3MOB, CTUMYJUPYIOLIUX HX COXPaHSTh
caxapo-caxenbCKyro MeradayHy;

® YKPENUTh MEXKIYHapOJAHOE COTPYJHUYECTBO, MOAIpa-
3yMeBarolee, B TOM 4ucie, OOMEeH MH(pOpMaIued M TexHUue-
CKUMU 3HAHUSIMHU.

C 1994 r. yyacTHUKM BOHHCKON KOHBEHIIMM U CTPaHbI
apeana peryJisipHO MEPEeCMaTPUBAIOT CTAaTyC W MOTPEOHOCTH B
00J1acTH COXpaHEHUs KPYMHBIX MIeKonuTammmux B CeBepHOM
Adpuke. B pamkax I[lnana meicTBUii, Kacaromerocs caxapo-
CaxeNnbCKUX aHTHIION, ObUT MPOBENEH PsA BCTPEY Ha TOCyNapcT-
BEHHOM YPOBHE U PEaJIu30BaH psijl IPOEKTOB, B TOM YHUCJIE KPYI-
Hble, KoTopble ObuM mpoduHaHcupoBansl Dpanmueit u EC.
B pe3ynbrate ObITM COCTAaBIEHBI OTYETHI O COCTOSIHUU fei, [lnan
JNEHCTBUI peryisipHO OOHOBISUICS M, CaMO€ Ba)XHOE, B CTpaHaX
OOWTaHUSl NaHHBIX BUAOB OBLIM IMPEANPUHATHI TMPHUPOIOOXPAH-
Hble Mepbl. Hanpumep, B 2007 r. OpUKC WM aHTWIONA MEHIEC
BHOBB MOABHINCH B TyHUCE, I/Ie OHH CEroJHs HaXONATCS Ha He-
CKOJIBKMX OXPaHSIEMBIX TEPPUTOPHUSIX TOJ CTPOTUM KOHTPOJIEM.
CoBceMm HelaBHO B BOCTOYHOM Hurepe st 3alIMThI OCJIETHETO
MecTa OOUTaHMSI AaHTUJIOIBI MEHJIEC B PETHOHAX TOPHOTO MacCHBa
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Tepmut u Tun-Tymma Obl1a coznana kpynHeinas B Adpuke ox-
paHsiemasi TEppUTOPUS.

®onp oxpansl npupoasl Caxapsl (POIIC) B 3HauUnTENb-
HOM Mepe crocoOcTByeT peanusanuu nenei [lnana nelictBuil B
paMKax CBOMX IPOEKTOB M mnporpamm B Cenerane, TyHnuce, Aun-
xupe, Yane m Hurepe. [IpuopuTeTHBIM SIBISETCS COXpaHEHUE
aHTWJION MeHaec M raseneii-nam B Hurepe m Yane, razeneint-
nopkac B Haze, a Tak:ke peMHTPOAYKIIMS TaKUX BUIOB, KaK aHTH-
nomna MeHjaec u opukc B Tynuce, Cenerane u Yange. Kpome storo,
B pamkax «CaxapCcKoro MccileqoBaHusl AUKON MPUPOIBI», TPOBE-
nennoro @OIIC, ObuT cenaH MOHHTOPUHT JKMBOTHOTO MHpa M
cpenbl obutanust Bo MHorux mecrtax B Tynuce, Hane u Hurepe.
BriepBbie 3a HECKONBKO AECITUIETHI OblIa cAellaHa aKTyalbHas
OLICHKa IIPUPOI0OXPAHHOT0O CTaTyca MHOTMX BHUJIOB, B TOM YHCJIE
U TeX, KoTopble nepeunciiensl B [Ipunoxennu I k KonBenium.

C 2013 r. HITO «Noé Conservationy» BHOCUT CBOH BKJIaJ B
peanuzanuio [lmana nelcTBUM, OCYHIECTBIISII CBOM MPOEKT B
IIPUPOJIHOM HAIMOHAJIbHOM 3amnoBenHuke B Hurepe (pernonsl
ropHoro maccuBa Tepmut u Tun-Tymma). B 3Tom HOBOM 3aro-
BeaHuke «Noé Conservation» (hoKycHpyeT CBOM YCHJIUS Ha CO3-
JAHUU CTPYKTYpPbl YIPABJICHUS C IIMPOKUM y4aCTHEM YEpe3 yK-
peIUIeHue MECTHOTO MOTEHIMAIA. DTOT MPOEKT IPOBOJUTCS MPU
TECHOM COTPYAHMYECTBE C MECTHBIMU IPUPOJOOXPAHHBIMHU Op-
raHaMy, TpU WHCTUTYIMOHAIBHON M (UHAHCOBOW MOIICPIKKE
@®OIIC u ¢unancoBol moaaepxkke DpaHIy3CKOrO areHTCTBa
pa3Butus U peruona Mmne-ge-Ppanc.

bonpuioe 4Mcio MUTPHPYIOIIKMX BHJIOB MMEET CYIIECT-
BEHHOE 3HA4YeHHE JJIsi MIPOJOBOJILCTBEHHONW 0€30IacHOCTH U HC-
TOYHUKOB CYIIECTBOBAaHHUSA yeloBeyecTBa. MHOrHe cooO1ecTBa B
Adpuke HampsMyr0 3aBHCAT OT PETYISPHOTO TMPUTOKA MHTPH-
pPYIOIIMX HMBOTHBIX KaK OCHOBBI MX cyuiecTBoBaHus. Oxora,
ppI0anka, Typu3M M OTIBIX HUMEIOT BaXHOE IKOHOMHUYECKOE U
KyJbTYpHOE 3HaU€HHUE JJISl 3TOr0 pernoHa. Takum oOpa3om, pac-
cmarpuBaemas wuHUIMaTtHBa «Caxapo-caxenpkasi MeradayHay
SIBJISIETCSl BaYKHEWILIEH OCHOBOM I COXPAHEHUS WM yCTOWYMBOIO
UCTIONIb30BAHUSI MUTPUPYIOLIMX BUIOB TAHHOTO PErMOHa AQpPUKH.
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3ALLUUTA NPAB «HEPOXAEHHbIX AETEN» B A®PUKE

Kerte Kapaym Kop:xe

acnupanm Kagpeopsvl AOMUHUCIMPAMUBHO20 U MEHCOYHAPOOHO20 Npasa
Beneopoockozo eocyoapcmeennozo nayuonanbHozo
UCCIe008amenbCKo20 YHUBepcumema
308000, beneopoo, ya. llobeowt, 0. 85, ketamayamel @hotmail.com

Bompoc o 3amuTe npaB «HEpOXKAEHHBIX JeTei» B Adpuke
SIBJISICTCS] HA CETOAHSIIHUM JCHb OJHUM U3 CaMBIX 00CYXK/1aeMbIX
BONPOCOB B A(ppUKaHCKHUX TOCYAapCTBaX, a Takke B paMKax Ad-
pukanckoro Coro3a, HECMOTPsI Ha TO, YTO HA YpoBHE AQpHKaH-
ckoro Coro3a 10 CUX MOP HET HU OJHOI0 IOPUAMYECKOTO JOKY-
MEHTa, KOTOPBIM PETyJIupyeT BOMPOC O 3alIUTE IMPaB «HEPOXK-
NEHHBIX AETE.

Kaxnpii 3 Hac, emié He NOSBUBIIKCE HA CBET, 00J1aJacT
ONpe/IeIEHHBIMU MTpaBaMU, KOTOPbIE NMPUHAJIEKAT HAM B CHITY
camoro ¢axkra 3a4datus. [Ipu 3TOM TpaBa «HEPOIUBIIETOCS pe-
OEHKa» 3alMIIAIOTCS TOCYJAapCTBOM IMpPH TOMOIIU IPABOBBIX
HOPM M OPTaHOB TOCYJJaPCTBEHHOM BJIACTH, HAIPUMED CY/a.

TepMUH «HEPOKAEHHBIN» MUMEET JIATUHCKOE MPOMCXOXK-
nenue. Nasciturus — TOT, KTO emIé He POAMICS, TOT, KTO JOJKEH
POAUTHCS, HO HEU3BECTHO, POJUTCS OH KUBBIM WM HET. [loaTo-
My HEKOTOpBIE IOPUCTHI CUHUTAIOT, YTO «HEPOXKIACHHBIC IETH»
UMEIOT TpaBa in fiere, T.e. mpaBa, KOTOpbIE OYIyT peann30BaHbI C
MOMEHTa POXKICHUSI.

CambIM JTMCKYCCHOHHBIM MOMEHTaMHU BBICTYHA€T IPaBO
Ha ’KU3Hb U MPABO Ha HACJIEICTBO «HEPOKICHHBIX JIETEI.

[IpaBo Ha >XU3Hb SBISETCS HEOTHEMJIEMBIM (HEOTUYXK-
JlaeMbIM) TIPaBOM, UMEIOIIUM €CTECTBEHHBIN XapakTep. Mmes xa-
pakTep (hyHAaMEHTa CHCTEMBI IpaB 4YeloBeKa, MPaBO Ha KU3Hb
3aKpEIUICHO B MHOTOYHMCJICHHBIX MEXIYHAPOJHBIX JIOTOBOpaxX H

! Tymanosa B.A., Outuna JI. M. KommenTtapuii k KonBeHnmnu o 3ammre mpas
4eJIOBeKa U OCHOBHBIX cBO0OO U mpakTuke e€ npuMenenus. M.: Hopma, 2002
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JIOKYMEHTax, KaK YHUBEPCAIbHOI0, TAK U PETHOHAJIBHOIO Xapak-
Tepa, a Takke Bo Bcex KOHCTUTYLMAX apuKaHCKUX rOCyNapCTB.
OpHako 3a4acTyl0 HEyperyJMpOBaHHbBIM SIBIISIE€TCSI BOIPOC, C Ka-
KOTO MOMEHTA HAYMHAETCS MPaBO Ha JKU3Hb.

[IpaBoBOe perynupoBaHHe€ BO3HUKHOBEHMs IIpaBa Ha
XKHU3Hb U Tpobiema abOpTOB 3aTparuBaeT BaXKHYIO Mpodiemy,
JUUIE KOTOPOWM Ha CETOJHSIIHUN JI€Hb HET ONpPEeAEeEHHOIO pellle-
HUS B MEX/IyHapOHO-IIPAaBOBOM II0JIE.

Takast HeyperyJupoBaHHOCTb MOPOXKIAET JUCKYCCHOH-
HBII BOIIPOC O TOM, 00JIafaeT I €€ «HE POJUBIIHICS PEOCHOK»
IIPaBOM Ha >KH3Hb, PACIPOCTPAHSAIOTCS JIM HA IUIOJA HOPMBI MEXK-
JYHapOJHOTO M BHYTPUIOCYIAPCTBEHHOTO MpPaBa, rapaHTUPYIO-
IIM€ IPaBO HA )KU3Hb.

CornacHo crathe 4 Adppukanckoil XapTuu npaB 4eaoBeKa
U HapoJoB: «YenoBeueckass JTUYHOCTb HENPHUKOCHOBEHHA. Kax-
JIbI 4EJIOBEK MMEET IIPaBO HA YBAXXEHUE €0 KU3HU U JINYHOMN
HEMPUKOCHOBEHHOCTH. HUKTO HEe MOKeT ObITh MPOU3BOJIBHO JIU-
méH storo nmpasa». Crates 5 m. 5 Adpukanckoit Xaptuu o mpa-
Bax M OJjaromosydyuu peO€HKa TIIACHT, YTO «KaXIbId PEOCHOK
MMeEET HEOTHhEMJIEMOE IIPABO HA HU3Hb, U ATO MPABO OXPaHAETCS
3aKOHOM». B CBfI3M ¢ 3TUM MOKHO CZIe1aTh BBIBOJ O TOM, 4YTO Ha
CETrONHSAIIHUI JIeHb OoublIast yacTh apPUKAHCKUX MEXTyHapoI-
HO-IIPaBOBBIX AKTOB CBUJETEILCTBYET O TOM, 4YTO TE€OpUS IpU-
3HAHUS MPaBa HA )KU3Hb MPOUCXOIMT JIUIIb 32 YK€ POIUBIINMU-
Cs IeThMH . 3aKOHOJATEIbCTBO OOJIBIIHHCTBA adPHKAHCKHX TO-
CYJIapCTB CTPOTO 3aILMIIAET IPAaBO HA KU3Hb «HEPOKIAEHHBIX JIe-
Teil». B COOTBETCTBMM C YrOJOBHBIM 3aKOHOAATEIBCTBOM O0JIb-
muHCTBa adpukanckux ['ocymapceT, abopT cTporo 3ampeméH B
T000M CiTydae.

? [IpaBo HA M3Hb IS YEOBEYECKOTO SMOPHOHA: CTOUT JIH CJIEI0BATh EBPO-
neiickort «mome»? HO.B. Hukomaiiumk, acn. 3 r. 3a04H. ¢.0., A.E. BamkeBny,
K.I0.H., IoUeHT [DnekrpoHubid pecypc]. — 2012. URL: http://do.gendocs.ru/
docs/index-166779.html? page=7. (nara obpamenus 19.03.2013r.).

3 Adpukanckas XapTHs [0 IpaBaM 4eI0BeKa H IpaBaM Hapoxos, 1981,

* Adpukanckas XapTus o mpaBax i G1arococTosHuK peberka. 1990.
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B Adpuxe mubepanbHbIM 3aKOHOAATEIHCTBOM B OTHOIIIC-
HUM a0OpTOB OTIMUAIOTCS TpU rocyaapcrsa — Tynuc, FOAP, Ka-
60-Bepne. Ilpuuém TyHHC — eIUHCTBEHHBIH Cpeau apaOCKuX
CTpaH.

[Ipu paccMOTpeHUHM MPaBOBOTO MEXaHMU3Ma, MPEAYCMOT-
peHHoro EBpomneinckor KOHBEHUMEH O 3allUTe MPaB YEJIOBEKA U
OCHOBHBIX CB0O0OJI, HCOOXOJIUMO OTMETHTh, YTO PACCMOTPECHHE
BOIIPOCA O BPEMEHHBIX OIPAaHUYEHUAX IpaBa Ha XKU3Hb, OIIpENe-
JICHUH TIOHATHUS «KAXKIOT0», KTO HAXOIUTCS MOJ 3alllUTOH, OCy-
LICCTBJISETCS B pPaMKax TOJIKOBAaHUM, CIEIaHHBIX EBporenckoiu
KOMHCCHEW 10 MpaBaM 4esioBeka U EBpomneickuM cyaoM 1o npa-
BaM 4eJIOBEKA, KOTOPbIE IIPUIIUIM K CIEAYIOLIUM BbIBOJAM:

— abopT B meNax 3anuThl GU3HYECKOTO U MCUXUYECKOTO
3JI0pOBbs OEpEeMEHHOH KEHIIMHBI He MPOTUBOPEUUT crathe 2 EB-
POTICIICKON KOHBEHIMH, & cama CTaThs 2 «HE MpHU3HaeT abCONIOT-
HOE NpaBo peOeHKa Ha KHU3HbY», OCKOJIbKY MOTPEOHOCTH MaTepH
UMEIOT TMPHOPUTET HAaJl «HEPOXKJIEHHBIM pebeHkom» («IIrTon
nporus Coeaunennoro Koponescraay);’

— OrpaHUYeHHUs], IPEeTyCMOTPEHHbIE KaK BTOPBIM MOJIOXKe-
HUEM IyHKTa 1, Tak ¥ IyHKTOM 2 CTaTbU 2 IO CBOEW NpUPOJE
TaKOBbI, YTO OTHOCSITCSI TOJIKO K YK€ POJIMBLIMMCS JIMIIAM U HE
MOTYT MPHUMEHATHCSI B OTHOLICHHM peOEHKa, KOTOPBIH JOJKEH
ponutsest («H. mporus Hopseruny);’

>Jlnanno Cupaba. Hopaluy B perHOHANBHBIX MEXaHM3Max 3alUThl IPaB ue-
noBeka B Adpuke: byner nu none3a geny? // Marepuansl X IIKOJIBI MOJIOIBIX
a¢ppukannctoB Poccun. Mocksa, 29-30 Hos0pst 2011 r. M.: Uncturytr Adpu-
ku PAH, 2011. C. 25-26.

6 KOHBEHIHS O 3alIUTe NPaB 4YeJIOBEKA M OCHOBHBIX CBOOOJ, NPHHHAMAs BO
BHUMaHHe BceoOrnyro nexmapanuio mpas 4eioBeka, MpOoBO3TIIAICHHYO | eHe-
pampHOW Accambneelt Opranmsanmun OObeamHeHHBIX Hammit 10 gexaOps
1948 rona

7 Kapramkusa B.A. MeXIyHapoIHO-TIPaBOBbIE MEXaHH3MbI 3alIUThI MPAB ue-
noseka // Koncrurynus Poccuiickoit Denepaliui U COBEpIICHCTBOBaHHE Me-
XaHM3MOB 3alllUTHI IpaB uenoBeka. M., 1994. C. 111-123.
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— «HEpPOXICHHBIH pPEOCHOK» HE CUUTACTCS «JIHIIOM»,
MPsIMO TOJINAIAIOIINUM IO 3a1UTy cTaThil 2 KoHBeHuu, U, eciu
y «HEpPOKJIEHHOTO peOeHKay BCe-TaKH €CTh MPaBO Ha KU3Hb, OHO
SIBHO OI'PaHUYEHO MpaBaMu M MHTepecamu marepu» («B. mpotus
Opanupny).”

JpyruM AHCKYyCCHOHHBIM BOIIPOCOM BBICTYIAET MPaBO HA
HACJIEACTBO «HEPOKICHHBIX IETEH».

B cootBercTBUM co cT. 66 1. 2 ['paxnanckoro Kogekca
PecryOnukn AHTOJIBI peanu3aius nmpaBa MpU3HAETCS 3aKOHOM 3a
HEPOXKIEHHBIM, T.€. 3TO 3aBUCHT OT €TI0 POXKICHHS .

He coBceM KOPpEKTHO TOBOPUTH O TOM, YTO «HEPOJMB-
muicst peOEHOK» SBISETCS HACIEIHUKOM 10 3aKOHY. OH sBiIseT-
¢ NOTEHIMAJIBHBIM HacyeIHUKoM. [1oaToMy, Korga y HoTapuyca
uMeeTcs uH(popManus 0 3a4aToM, HO emié He POAMBIIEMCS TO-
TEHIIMAJIbBHOM HAcCJIEIHUKE, TO B JAHHOM CHUTyallUH HOTAapUyC
MPOCTO NMPUOCTAHABIMBAET BbIJIaUy CBUICTENIBLCTB O MIpaBe HA Ha-
CJIEICTBO IPYTMM HACJIEAHUKAM I10 3aKOHY.

Ecimu Oynymumii peGEHOK POAUTCS KUBBIM, TO €r0 MaTh
KaK 3aKOHHBIN MpEeACTaBUTENb JOJKHA OyIeT MoJaTh HOTapUyCy
OT UMEHHU HOBOPOKJIEHHOTO 3asiBJICHUE O MPUHSATUU HACJIE/ICTBA.
B srom ciydae, nonu HaclleTHUKOB IO 3aKOHY OynyT orpene-
JSATHCS ¢ Y4ETOM BHOBbD MOSIBUBLIETOCS HACIEIHUKA.

TakuMm 00Gpa3oM, 3aKOH 3aIIMIIAET MOTEHIIMATHFHOE MPABO
HA HACIIEJCTBO IOTEHIHATBHOTO HACTISIHHIKA.

Heo6xoammMo OoTMETHTh OCOOEHHOCTH TPaKIAHCKOTO 3a-
KOHOJIaTEJIbCTBA B OTHOILLICHUH «HEPOXKIAEHHBIX nereii». Tak, B
cootBeTcTBUU cO cTatheéil 2033 ['pakmanckoro Kongekca Pecmy6-
JUKU AHTOJBbI, HACJAEAHUKAMH IO 3aBEHIAHUIO U 3aKOHY MOTYT
OBITh TpaXk/JaHe, HaXOSAIINECs B )KUBBIX B MOMEHT OTKPBITHS Ha-

¥ Jlykamyk W.A. HopMbI MeXIyHapOIHOTO MpaBa B MEXIyHAPOIHON HOpMa-
TuBHOM cucteme. M.: Cmapk, 1997. — 322 c.

? I'paxxnanckuii Konexce PecrryOnmku AHToueL, CT. 66 n 2.

' MesxayHapoHble akThl 0 IpaBax 4esnoBeka: COOPHUK JOKYMEHTOB / COCT . M
aBT. BcTym. cT. B.A. Kapramkwma u E.A Jlykamesa. M.: M3a. rpynma
HOPMA-NH®PA-M, 1998. 784 c.
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CJIEJICTBA, a TAK)KE€ 3auyaThle NPU JKU3HU HACJENOoJaTesns U po-
JUBILKECS KUBBIMU TIOCJIE OTKPBITUS HACIIEJICTBA.

Kpome TOro, B rpakJjaHCKOM 3aKOHOAATENIbCTBE TaKUX
adpUKaHCKUX TocyaapcTB, kak Mo3amOuk, KabGo-Bepne u np.,
3aKpeIIeHbl TaKUE )K€ HOPMbI B OTHOILIEHUN «HEPOXKIEHHBIX Jie-
Teit» .

Takum 00pazom, BOIIPOC O 3alUTE MPaB «HEPOXKIEHHBIX
JeTei» OocTaeTcsl B paMKax appUKaHCKUX TrocynapcTB u Adpu-
kaHckoro Coro3a, Kak U B APYTUX CTpaHaX MHUpa, HEJOCTATOYHO
pasperieHHbIM. OIHAKO 3ampeT Ha abopT B OONBIIMHCTBE adpu-
KaHCKUX TOCYJIapCTB CBUJAETEIBCTBYET O TEHIEHIMM 3alUThI
npaBa Ha >XKU3Hb «HEPOJMBILErocs pedeHka». B cBs3m ¢ 3TuM
Adpukanckuit Coro3 Kak pernoHaibHash MEXIyHapoaHas opra-
HU3AIMs C LENbI0 PAa3BUTUS MHCTUTYTA 3aIUTHI TPaB 4YelIOBEKa
JIOJDKHA MPUHATH OTIENBbHYI0 XapTHIO WM MPOTOKOI O 3aIlUTe
«TIpaB HEPOXKICHHBIX JETEH».

"' Human Rights; International Documents, 3 vol. (1978). James Avery Joyce
21.International Bill of Human Rights, United Nations, 1988. 321 p.
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CYBPEMMOHANBHOE MEXOYHAPOAHOE
COTPYOHUYECTBO B OBNACTU YMEHBLUEHUS
OMACHOCTW BEACTBUM:

OMNbIT BOCTOYHOA®PUKAHCKOIO COOBLLECTBA
(BAC)

Kpyraos Imutpuii AuapeeBn4

acnupanm Kagpeopwvl MedNcOyHapoOHO20 npasa
Poccutickozo ynueepcumema opyacovi Hapooos

VYBenuueHue yucia u MaciTaboB CTUXUMHBIX OCACTBUHN U
3HAYUTENbHBIN Y5KOHOMUYECKHUH yiiepO, MPUINHAEMBbI UMH, CTa-
BAT TE€pe]] MEXKIyHAPOIHBIM COOOIIIECTBOM HEOOXOAMMOCTh Y7e-
JSTh MPUCTAIbHOE BHUMAHKUE BOIIPOCAM, CBSI3aHHBIM C YMEHBIIIe-
HUEM ONACHOCTH O€/ICTBUM U CMSTYEHUEM UX TOCIEICTBUN.

[IpoGnembl, BbI3BIBAEMBIC YUAIICHUEM CTUXUHHBIX O€ICT-
BUiA, He MOTJIM ocTaThes 6e3 BHUManusa OOH. 11 nexabps 1987 r.
I'enepanbHas Accambness OOH mnpunsna pesomooruio 42/169,
B KoTOpoi o0bsiBmia 1990-¢ roner MexayHapoaHbIM JeCsATHIIC-
THEM 10 YMEHBIICHUIO OMACHOCTH CTHUXUHHBIX GeacTBHiL .
HiMeHHO B ATOT TMeproa ObUT IaH MMITYJIbC PSTy WHUIIMATHB Ha
HAI[MOHAJILHOM, CyOperMoHaJbHOM, PETHOHAJbHOM U YHHUBEP-
CaJbHOM YPOBHSX, HalPaBJIEHHBIX HA YKPEIUICHHE MEKyHapo/I-
HOTO COTpYJIHHUYECTBAa B JaHHOU oOmactu. B 1989 r. I'enepainb-
Hast AccambOiies OOH o0bsiBUIa Kaxkayt0 BTOPYIO Cpey OKTSOps
MesxTyHapOJHBIM THEM MO YMEHBIICHUIO OMAaCHOCTH CTUXUHHBIX
6eactuii, a B 2001 T. TOCTAHOBHIIA IPOIOJIKAT €KETOIHO OT-

' Pesomorms TA OOH. MexayHapogHOE AECATHIETHE 10 YMCHBIICHHIO
OTACHOCTH CTHXUHHBIX OenmctBuil. 11 mexabps 1987 r. A/RES/42/169. URL:
http://www.un.org/ru/documents/ods.asp?m=A/RES/42/169 (nata oOpatenus
3.11.2015 r.).

? Pesomommst TA OOH. MexayHapogHOE AECSATHICTHE 10 YMEHBIICHHIO
OMACHOCTU CTHXHUIHBIX OencTBuit. 22 nexadps 1989 r. A/RES/44/236. URL:
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Me4aTh 3TOT JACHb «B Ka4E€CTBE OJHOIO U3 UHCTPYMEHTOB, CONEH-
CTBYIOIIMX (POPMUPOBAHUIO INI0OATBHOIN KyJIbTyphl YMEHBIICHUS
ONACHOCTH CTUXUIHEIX 6eILCTBI/H71»3.

I'oBOpst 0 CTUXMITHBIX OENICTBHUIX, HEOOXOIUMO OTMETHUTH,
YTO B OOJIBIIMHCTBE CIy4yaeB MX HEBO3MOXKHO IPEJOTBPATUTH
WA KaKuM-JIH00 00pa3oM ocTaHOBHUTH. Peub ujaer, Hampumep, o
TaKUX IPUPOIHBIX SIBICHUAX, KAK 3€MIICTPSCEHUS, U3BEPIKCHUSA
BYJIKAHOB, IIyHaMH. 110 3ToM npuuKrHe 4pe3BbIYAHO BaXKHO IIPU-
HUMAaTh MEpPBI, HANPABJICHHBIE HA CO3JaHHUE M PA3BUTHE CHCTEM
PaHHEro OIOBEUICHUS O BO3MOXKHBIX WIH YXKE CIIyYUBLIMXCS
0eICTBUAX, YKpEIJICHUE NOTEHIMAaja SKCTPEHHOTO pearupoBaHus
Ha O€JCTBHA, ONEpPATHBHOE OKa3aHWE MOMOIIM U IPOBEICHUE
CIacaTeJIbHBIX ONepaluil U T.1.

Taxoke HE0OXOIMMO UMETh B BUAY TO, YTO 3a4acTyIO I0-
CJIEJICTBHS NMPUPOJIHBIX KATaCTpO(] MUMEIOT TPAaHCTPAHWYHBIM Xa-
pakrep, a MpeooJIeBaTh dTU IOCIEACTBUS CAMOCTOATEIBHO TO-
cynapcrtBa He MOryT. [loaToMy B mocinenHue 1Ba ACCATHIETHS B
paMKax pas3InYHbIX MEKIIPaBUTEIbCTBEHHBIX OpPraHU3aluil yHU-
BEPCAJIbHOIO, PErMOHAIBHOIO U CyOpPErHOHAJIBHOTO YpPOBHEH
IIPUHUMAIOTCS CTPATEruy, MPOrpamMMmBbl, IJIaHbl JEHCTBUN U UHbBIE
MOJINTUKO-TIPABOBBIE aKThl, OCHOBHBIMH LEJIAMH KOTOPBIX SBJIS-
IOTCSl YMEHBIICHNE OMACHOCTU O€/ICTBUI, CMATYeHHEe UX MOCIeI-
CTBUHM W pa3BUTHE MEXKIYHAapOJHOTO COTPYJHHYECTBA B JAHHOU
o0macTH.

Cpenu 3THX MEXAyHApOJIHBIX aKTOB HEOOXOIUMO BBIJE-
JIUTh PaMOYHBbIE IIPOrpaMMBbl ACUCTBUM, IPUHATBIE HA Bcemup-
HBIX KOH(EpPEHIMAX IO YMEHBIIEHUIO OMACHOCTU CTUXUHHBIX
OencrBuii, mpoxoauBIIKX B SAnonuu. [lepBas Takas KOHpEpeHIH
cocrosimack B 1994 r. B ropoae Mokorama; riaBHbIM pe3yabTaTOM

http://www.un.org/ru/documents/ods.asp?m=A/RES/44/236 (mara oOpameHus
3.11.2015r.).
3 Pesomormst A OOH. MexayHapoaHast CTpaTernsi yMEHbIIEHNS OMaCHOCTH
6encruit. 21 nexadpst 2001 r. A/RES/56/195. URL: http://www.un.org/ga/
search/view_doc.asp?symbol=A/RES/56/195&Lang=R  (mata  oOpamieHus
3.11.2015r.).
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paboThl KOH(pEPEHITUHU CTalI0 MpUHATHE MlOKOTraMCKON cTpaTeruu
1o obecreuennio Gonee GezomacHoro mupa’. Bropas Beemupmas
KOH(EpeHIUs MO0 YMEHBIIEHUIO OMAacCHOCTU CTUXUIHBIX OeacT-
Bull npoxoauna B ropoae KoGe (mpedekrypa Xuoro) B siHBape
2005 r. PesynapTaToM pabOThI 3TOH KOH(PEPEHIIUU CTaJIO0 TPUHS-
THe XHOICKON I[eKanpaLII/II/IS 1 XUOTCKOW paMOYHOU MPOrpaMMBbI
nefictauit Ha 2005-2015 rosbi’.

Tperbst BcemupHast KoH(pEpeHLIUS N0 YMEHBUICHUIO
OTMIACHOCTH CTHXHUUHBIX O€NCcTBHI cocTosiiack B Mapte 2015 1. B
ropoge Cenpnaii. Pe3ynpraTom 310l KOH(pEpEeHIIMH CTalo MPUHS-
THE 3aKIIOYUTENIbHOW JAekaapauuu W PaMoyHOW mporpamMmbl
JNEUCTBUI 1O YMEHBIICHHUIO OMACHOCTH OEJCTBHM Ha TEpUOJI C
2015 mo 2030 r0m,17. B sTHX nokyMeHTax MoJuepKUBAETCS BaX-
HOCTb MEXAYHAapOJHOTO COTPYAHHMYECTBA HA BCEX YPOBHAX: OT
MECTHBIX OOIIMH 10 MEXIYHAPOAHBIX opraHu3anuii. B Xuorckoi
PaMOYHOU IpOrpaMMe IEUCTBUM CpPEeIU MEp IO JOCTHKEHHUIO €€
nenei 3auKCUPOBAHO MOJIOKEHUE O BaXKHOCTH «IIOOLIPEHUS pe-
TMOHAJIBHBIX nporpamm» (. 31 (a)). Takux pervoHanbHbIX MPO-
rpaMMm OBUIO MPUHATO HEMAJo, HE CTaJl UCKIIOUYEeHHEeM U adpu-
KaHCKUH KOHTUHEHT.

B nepuon ¢ 2000 r. o 2015 r. B Adpuxe npousonuio 60-
nee 1400 pa3nuyHbIX OEICTBHI NMPHPOTHOTO XapakTepa, B TOH

* Cm.: Jlokman BeeMupHO# KOH(EPEHIHH 110 YMEHBIIEHNIO OMACHOCTH CTH-
xuiuelx  OemcrBuit. 1994 r. // Jok. OOH A/CONF.172/9. URL:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N94/376/06/PDF/N9437606
.pdf?OpenElement (nata obpamenus 3.11.2015 r.).

° Xuorckas nekmapauus ot 22 smBaps 2005 r. URL: http://www.un.org/
ru/documents/decl conv/declarations/hyogodecl.shtml  (mata  oOpareHus
3.11.2015r.).

® Xuorckas pamouHas mporpamma nevictuii Ha 2005-2015 romer: Cozmanue
MOTEHIUAA TPOTUBOJCUCTBHS OCACTBUSIM HA YPOBHE TOCYIAPCTB U OOIIHMH OT
22 gmBaps 2005 1. URL: http://www.un.org/ru/documents/decl conv/
conventions/hyogoframework.shtml (gara odpamenust 3.11.2015 r.).

7 Sendai Framework for Disaster Risk Reduction 2015-2030. URL:
http://www.wcdrr.org/uploads/Sendai_Framework for Disaster Risk Reducti
on_2015-2030.pdf (nara odpamenust 3.11.2015 r.).
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WM WHOW CTENEeHM 3aTpOoHYBHIMX Oosiee 230 MUIUIMOHOB YEIIO-
BEK, a 9T0 Oosiee 1/5 vacTH BCcero HacejJeHHS KOHTHHEHTA. OTH
oenctBust yHecau u3HU 108 ThICcAY yenoBek, Ooiee Tpex MUII-
JIMOHOB — JIMIIMAINCH JKHNBS . ITH LA(PHI TIOATBEPIKIAIOT 3aHH-
TE€PECOBAHHOCTh a()PUKAHCKUX FOCYJapCTB B MPUHATUU Mep, Ha-
MPABJICHHBIX HA YMEHBIICHUE OMACHOCTH OCICTBUN M CMSTUCHHUE
X IOCJIEICTBUMN.

B 2004 r. B pamkax A¢puxanckoro corosa (AC) u Hosoro
naptHepcTBa s pa3Butus Adpuku (HEITAJ]) Owbuta mpussiTa
AdpukaHckas pernoHanbHasi CTpaTerys MO YMEHBIIICHHIO OTac-
HocTH OenctBuii W Ilporpamma npeicTBuii mo ee peanmaupm9.
[TomoOHbIE cTpaTeru W IJIaHbl JEHCTBUN OBLTU MPHUHITH U B
paMKax MHOTHMX CyOpPerHOHANBHBIX OOBEIMHEHHH Adpukn',
4T0, 0€3YCIOBHO, SIBJISETCS YPE3BBIYAHO BaKHBIM. OHAKO OTIBIT
HE BCEX CyOperHoHaNbHBIX OOBeAMHEHUN AGPUKH MOXKHO OIle-
HUTH TOJIOKUTEIBHO.

[TonpoOHee octaHaBnMBasch Ha omnbiTe Bocrounoadpu-
kaHckoro coobmectBa (BAC), cnenyer Hadath ¢ TOrO, 4TO B y4-
pEAUTEIBLHOM aKTe ATOM MEXIPABUTEIHLCTBEHHOW OpraHu3aluu
(HdoroBope 06 yupexaennn BocTouHoadpruKkaHCKOTO COOOMIEeCT-
Ba 0T 30 HOsOps 1999 r.'"), BKIOUarOMIEii B CeOs ST BOCTOYHO-
appukanckux rocynapcts (bypynau, Kenus, Pyanna, Tanzanus
u Yranna), 3ahukcupoBaHo, uto «l'ocymapcTtBa ... 00s3yrOTCS

¥ Cm.. The International Disaster Database — EM-DAT. URL:
http://www.emdat.be/database (nara oopamtenus 3.11.2015 r.).

’ Cwm.: Africa Regional Strategy for Disaster Risk Reduction. URL:
http://www.unisdr.org/we/inform/publications/4038 (mara oOparenus
3.11.2015r.).

' Cm. mompo6ree: Kpyrios JI.A. CotpyaHIuecTBO apUKAHCKHX IOCYAAPCTB
B 00JIACTH YMEHBIICHHS OMACHOCTH OCICTBUI: MEXIyHAPOIHO-IIPABOBbIC ac-
niekTsI // EBpasuiickuii opunuaeckuii sxypHai. 2015. Ne 6 (85). C. 47-49.

" Treaty for the Establishment of the East African Community, 30 November,
1999 (as amended on 14 December, 2006 and 20 August, 2007). URL:
http://www.eac.int/index.php?option=com_content&view=article&id=303-
documents-and-publications&catid=34-body-text-area&Itemid=199 (mata 00-
pamenus 3.11.2015 r.).
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NPUHATh HEOOXOJUMBIE MEpPHI MO OOECHEeUYEeHUI0 TOTOBHOCTH K
CTHUXUHHBIM O€ACTBUSAM, ... MO CMSTYCHHMIO HUX TOCIEICTBUI
(m. 1 (d) cr. 112). Y X0Ts KItOUYEBBIMHA HAIIPABICHUSMHU JCITCIIb-
HocTH BAC sBISIOTCA «yKpEIUIEHHE 3KOHOMHYECKHX, COLHAlIb-
HBIX, KyJIbTYPHBIX, IOJIUTUYECKUX CBSI3€W», HHTETPALlUs U CO3/1a-
Hue «llomutuyeckoit @Denpeparmum» (mpeamOyna Jlorosopa
1999 r.), ero yupeaurenan He OOONLIN CTOPOHONW HEOOXOAMMOCTH
MIPUHSATUS COBMECTHBIX ACHCTBUMN, HANPABJICHHBIX HA yMEHBIIIE-
HHE OTIACHOCTH O€JICTBUI U TIPEOJIOJICHUE MX MTOCIICICTBHA.

B oxTs6pe 2011 r. B pamkax BAC nauancs npouecc pas-
paborkn CTpaTerny yMEHBIICHHs OIAacHOCTH GexcTeuii . IIpo-
exT nanHoi Crtparerun Obu1 pazpaboran B 2012 r. u paccuuTan
Ha 2012-2016 rr. Llenpt0o [OaHHOTO JOKYMEHTa SIBJISETCS
«yYMEHBIIIECHHE OMACHOCTU OEJICTBUI B COOTBETCTBHH C XHUOTCKOM
paMo4HOU mporpammont nericteuit Ha 2005-2015 rr. u Adpukan-
CKOM PETHOHAJIBHOM CTpaTerueil 10 YMEHBUICHUIO OIACHOCTH
oencteuit 2004 1.». Takoe *xe monoxenue coaepxkurcs u B Ctpa-
terun pasutus BAC na 2011-2016 rr., npunsaroit B 2011 r.”
Mmuorue mnonoxenus U npuHOUNBGl CTpaTeruu yMEHbIIEHUS
omacHocT OeactBuii BAC ocHOBaHBI Ha aHAJOTHYHBIX MOJIOXKE-
HUSIX XHOTCKOM paMOYHOW MPOTrpaMMbl JEUCTBUN C YUETOM CIIe-
IUGHUKU CyOpermoHa ¥ BO MHOTOM 4epe3 MpU3My YIpaBIICHUS
MIPUPOIHBIMH peCypcaMu.

K coxanenuto, nporecc NpUHATHS JOKYMEHTa CEPbE3HO
3arsHyJcsa. Tonpko 6 okTsaOpst 2015 1. Ha ceccun 3aKOHOATENb-
Hoii Accambiien BAC mpouio BTopoe U TpeThe YTEHUS IO Mpo-
exty CTpaTernn, OQHAKO JOKYMEHT He ObuT mpuHsT . HecMoTpst

' Cm.: East African Community — Disaster Risk Reduction. URL:
http://www.environment.eac.int/index.php?option=com_content&view=article
&id=184&Itemid=203 (mara obpamenus 3.11.2015 r.).

" EAC Development Strategy (2011/12 — 2015/16) Deepening and Accelerat-
ing Integration. P. 65. URL: http://www.eac.int/index.php?option=com
docmané&task=cat view&gid=155&Itemid=163 (mara obpamenus 3.11.2015 r.).
'* EALA Plenary Commences in Nairobi. East African Community Web Site.
URL:  http://www.eac.int/index.php?option=com_content&view=article&id

98



Ha HaJIM4yMe OINPENIENIEHHBIX CTPEMIIEHUH, MEpbI, IpeANpUHUMAae-
Mble rocyaapcTsamMu — wieHaMu BAC, Bpsa 1M MOXHO Ha3BaTh
JCMCTBEHHBIMH, YUUTBIBAs TO, YTO YKPEIUIEHUE MEXAyHApOIHO-
ro COTPyAHHMYECTBA B OOJIACTH YMEHBIICHHS OMACHOCTH OecT-
BUI M TIPEOJIOJICHUS WX TOCJIEICTBHI HEOOXOAMMO, 1O KpalHEeH
Mepe, I NOCTHXKEHUs LieJIed, ¢ KOTOPBIMM CO3AaBanochk Boc-
ToYHOAa(PpUKaHCKOE co00IIecTBO. HannoHanpHBIM MPaBUTEIBCT-
BaM CJIEJyeT yJeNATh OOoJbllle BHUMAaHUS JaHHON MpoOjeMaTuke,
U OrPaHMYEHHOCTh (DMHAHCOBBIX BO3MOYKHOCTEH HE JOJDKHA CTa-
HOBUTbHCSI IPEMSITCTBUEM JJISL 3TOT0. YUMUTHIBAs IPUHATHE B Map-
te 2015 r. CeHpmaiickoil paMOYHON MporpamMMbl JCUCTBUM Ha
2015-2030 rr., Ha naHapUKAHCKOM PETHOHAIBHOM U CyOperto-
HAJIbHOM YPOBHSX B II€JIOM CIIEYET, €CIIM TOr0 TpeOyeT MecTHas
cnenuduka, pa3pabarbiBaTh HOBBIE JIOKYMEHTHI B O0JIaCTH
YMEHBLIEHHUsI OMACHOCTU OENCTBMM M CMATYCHMS HX TOCIEICT-
BUH, YKPEIUIATb WHCTUTYLHMOHAJIbHBIE OCHOBBI MEXIOCYIapCT-
BEHHOT'O COTPYJIHHUYECTBA B JaHHOU cdepe. Bmecte ¢ Tem, OnbIT
BAC Ttaxke moka3bIBaeT, 4YTo pa3paboTKa U MPUHATHE MEXTyHa-
POJHBIX aKTOB, HAIPABJICHHBIX HA YMEHBLIEHUE ONACHOCTH Oej-
CTBHI, B paMKax CyOpernoHaJbHbIX OObEAMHEHUI HE BCEraa MO-
I'yT OBITh 11€1€CO00pa3HbIMHU, B TO BpPeMs, KOIJla MOKHO Harpas-
JSATh YCWINSA, MOTEHIMAT U (PMHAHCOBBIE BO3MOYKHOCTH Ha pea-
JU3aLMI0 aHAJIOTUYHBIX JOKYMEHTOB PErMOHAJIBHOIO U YHUBEP-
CaJIbHOI0 YPOBHEM.

=1986:-eala-plenary-commences-in-nairobi-&catid=146:press-releases&
Itemid=194 (nata obpamienus 3.11.2015 r.).
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MEXAYHAPOOHO-NMPABOBAA XAPAKTEPUCTUKA
COOBLUECTBA PA3BUTUA IOTA A®PUKU (CALK)
B PETMOHAJIbHOM A®PUKAHCKOM
MHTETPALUMOHHOM NPOLIECCE

MyawokoBa Bajsepusi AjiekceeBHa

cmapwuil npenooasameinv Kapeopvl MedcOyHapoOH020 Npasa
FOpuouueckozo uncmumyma Poccuiickoeo ynueepcumema opyicovl Hapooos,
117198, Poccus, Mocksa, yi. Muxnyxo-Maxnas, 6; magermak@inbox.ru

Pa3BuTHe MHTETPAIIMOHHBIX MPOIECCOB B PA3IUYHBIX Pe-
TMOHAX MHpa CTaJlO B HACTOSLIEE BPEMsl 3aKOHOMEPHOM TEHIECH-
nueil. Tak, Ha EBporeiickoM KOHTHHEHTE AeucTByeT EBponei-
CKuil coro3, B EBpa3zum — EBpa3zuiickuil 5KOHOMUYECKHUI COK03, B
Cesepnoii AMepuke — HADTA, B FOxno#t Amepuke — MEPKO-
CYP, AJIAZIU, B IOro-Bocrounoii Azuun — ACEAH, ApaGckue
rocyJapcTBa BXOAT B cocTaB JIuru ApaOCKux rocyaapcTs H T.11.
He sBnsiercst uckmoueHneM u ahpuKaHCKUNA PErHOH, TOCYIapCT-
Ba KOTOPOTO YYAaCTBYIOT B PA3IMYHBIX WHTETPALIMOHHBIX 00BEIH-
HEHUSX, TaKuX, Kak AQpUKaHCKHI CO03, DKOHOMHYECKOE CO00-
IECTBO rocynapcTB 3amanHoit Adpuku, OOmuUil peIHOK CTpaH
Boctounoii u HOxHnoit Adpuku u, xoHeuHo ke, CoobIiiecTBo
passutus IOra Adpuxu (CAIK)', o kxotopom moiizeT peus B
paMKax JaHHOTO UCCJIEIOBAHMS.

CAJIK, yupexxnennoe 17 aBrycta 1992 r. Ha ocHoBe lo-
rosopa o CAJIK®>, 1 B HacTOsilee BpeMs SBISCTCS OIHHM W3
KPYIHEWITNX ¥ HanOoJiee BIHUSTEIBHBIX CyOpErHOHAIBHBIX Opra-
Hu3auui B Adpuke, Tak kKak o0beauHseT 15 rocynapcts, obmas
YUCJIEHHOCTh HACEJIEHUsI KOTOPBIX COCTaBisieT nopsaaka 240 miH

" Opunmanshsiii caiir Coobiectsa passutus FOra Appuxn (CAJIK) — South-
ern African Development Community (SADC). URL: http://www.sadc.int/
(mara obpamenus 25 maprta 2015r.).

Horosop o CAJIK or 17.08.1992r. URL: http://www.sadc.int/files/
9113/5292/9434/SADC_Treaty.pdf. (naTa oOpamenus 25 mapta 2015r.).
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4yesnoBeK, a cymmapHsii 00bemM BBII onenuBaercs B 170 mupg
mon. CIIIA®.

Camplif pactipoCTpaHEHHBIN CIOCOO CO37aHUsT MEXIyHa-
POAHON MEKIPABUTEIBCTBEHHOW OpPraHU3alUd — 3TO 3aKIIroye-
HUE MEXIYHapOIHOI0 10ToBopa. B cBsA3M ¢ yeM ¢ MOMeHTa Moj-
nucanuss JloroBopa o CoobmectBe pa3Butus lOra Adpuxu
(CAIAK) B 1992 r. 6puta co3maHa W Takas MEXKIyHapoOjHas pe-
ruoHajbHas opranmu3anus, kak CAJIK.

OcymiecTBisisi MEXIYHapOJHO-IIPABOBYIO XapaKTEPUCTH-
ky CAJIK xotenocs Ol moguepkHyTh, uTo CA/IK B moiHO# Mepe
ABIIETCS MEXIYHApOJHON MEXKIIPaBUTEIbCTBEHHON perruoHaib-
HOU (cyOpernoHaabHOI) OpraHu3anuei, T.K. MpeacTaBiIseT co0oit
o0beIMHEeHnEe ToCyaapcTB onpeaeseHnoro perunona (FOra Adpu-
KH), YUPEKIECHHOIO Ha OCHOBE MEXAyHapoaHoro norosopa ([lo-
roop o CAJIK), cozmaHHOTrO JUIsi DOCTHXKEHHUS OOIMUX Ieneit
(ct. 5 Joroopa o CAJIK) u (yHKIIMOHUPYIOIIETO B COOTBETCT-
BuM ¢ obmumu npuHiunamu (ct. 4 JloroBopa o CAJIK), numero-
[IETO OMPEEICHHYIO0 OpraHU3aIMOHHYI0 CTPYKTYpy (Pazmen ms-
Th1ii JloroBopa o CAJIK (ct. 9-17)) m obnagaromero MexmayHa-
ponHoi paBocyObeKTHOCTHIO (CT. 3 JloroBopa o CAJIK), a Tak-
e JEHCTBYIOIIEr0 B COOTBETCTBHM C MPUHLUIIAMU MU HOpPMaMu
MmexayHapoaHoro npasa ([Ipeambyma JloroBopa o CAIK).

Horoop o CAJIK — JnelcTBYIOMIUA MEXKIyHApOIHO-
MIPABOBOM aKT, KOTOPBIA MO (opMe U COAEPIKAHHUIO COCTaBIICH
KOMIIETEHTHO M TOJHOCTBIO COOTBETCTBYET HOpMaM MEXKIyHa-
poanoro mnpasa. JloroBop o CAJIK cocrout u3 44 crareii, oObe-
JTUHEHHBIX B 16 pa3zienoB, U BKIIOYaeT B ce0s Bce HEOOXOUMbIe
CTPYKTYpPHBIE 3JIEMEHTBI MEKIYHapOJIHOTO J0roBopa. B memom
Horosop o CAZIK npencrapisier co60i YapeauTenbHbIA akT, Ha
OCHOBaHUU KOTOPOro (DYHKIMOHHPYET Takas MEXKIyHapoHas

3 Kyuepenko II.A. Conseil Constitutionnel B cucteme COBpeMEHHOTO KOHCTH-
TyuuoHHoro npasa Adpuku // [IpaBo M rocyaapcTBo: TEOpHUsl M IMPAKTHKA.
Ne 6,2013. C. 18.
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pervoHanbHas opranuzamnus, kak CooOmiectBo paszputus lOra
Adpuku.

B Jlorosope o CAJIK ompeneneH OpUAMYECKHI CTaTycC
Coo0miecTBa, MO KOTOPHIM MTOHUMAETCS OPTaHU3AIHS YKOHOMU-
YECKOW MHTETpalllK, CO3IaHHas B COOTBETCTBHUM cO CT. 2 Jloro-
BOpA.

A ct1.3 JloroBopa o CAJIK onpexnensier, uto CAJIIK — me-
JKIyHapoaHasi OpraHu3alusi, KOTOopas HMMEET CTaTyC HOpHAHYe-
CKOTI'O JIMIIA C MOTEHIIMAJIOM U MOJHOMOYHUSMHU 3aKJII0YaTh J0ro-
BOpa, MPUOOPETATh, BIAJCTh U PACTIOPSHKATHCS JBMKUMBIM U HE-
JBUXUMBIM HUMYIIECTBOM U BO3MOYKHOCTBIO OBITH MCTLIOM U OT-
BETUHKOM.

CAJIK u ero rocygapcTBa-4jeHbl IOJHKHBI JEHCTBOBATh B
COOTBETCTBUHU CO CIEAYIONIMMHU MPUHLHUIAMH, KOTOpBIE HEMO-
CPEIICTBEHHO M3JIOKEHBI B TeKCTe J[oroBopa: MpUHIIUII CyBEpEH-
HOTO PaBEHCTBA BCEX I'OCYJIaPCTB-WJICHOB; MPUHLHUI COJTUAAPHO-
CTH, MHpa U 0€30IacCHOCTH; MPHUHIIUII NIPaB YeJIOBEKa, JEMOKpa-
TUU U BEPXOBEHCTBA 3aKOHA; MIPHUHIIUII CIIPaBEAJIMBOCTH, cOanaH-
CUPOBAHHOCTH ¥ B3aUMHOMW BBITOJIbI U MPUHIUI MUPHOTO ypEry-
JUPOBAHUS CIIOPOB.

emun CAJIK 3akmtodaroTcst B CieayromeM: o0ecreueHne
pa3BUTHS M DKOHOMHYECKOTO POCTa, COKpAllleHHE MacuTaboB
HUIIETHI, MOBBIIIEHUE YPOBHS U KayecTBa >KM3HU HapoaoB HOx-
HOU ApHUKHK U TIOepKAHUE COIMATLHO HE3AIUIICHHBIX CIIOEB
HACEJICHUS 4Yepe3 PEerMOHAIbHYIO0 MHTETPAINIo; Pa3BUTHE OOIIUX
MOJIMTUYECKUX LIEHHOCTEN, CUCTEM M MHCTUTYTOB; MOOILIPEHUE U
nojJep>KaHue Mupa U 0€30MacHOCTH; COJIEHCTBUE CaMOMOJIep-
JKUBAIOIIETOCS. Pa3BUTHUS Ha OCHOBE KOJUIGKTHBHOW caMooOecte-
YEHHOCTU U B3aUMO3aBUCUMOCTU TOCYJapCTB-WIECHOB; JOCTHXKE-
HUE B3aUMOJIONOJIHSIEMOCTH HAlMOHAIBHBIX M PErHOHAIBHBIX
CTpaTerui ¥ MporpaMm; MOOIIPEHUE U MAKCUMAJIbLHO COJECHCTBUE
MPOU3BOAUTENBHON 3aHATOCTH M HMCIOJIB30BAHUIO PECYPCOB pe-
rMOHa; oOecreueHnue yCTOWYMBOTO HCIOJB30BaHUS MPUPOTHBIX
pecypcoB U 3(pPEeKTUBHOM 3alUTHI OKPY>KAIOLIEH Cpebl; YKper-
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JIEHWE W KOHCOJMMJAUUsl JaBHUX HCTOPUYECKUX, COLMAIBHBIX U
KYJBTYPHBI CXOJICTB U CBS3€H MEXAY HapOJaMH PErruoHa.

Crpyktypa opranoB CAJIK cienyromasi: BBICIIMMU PYKO-
BOJSIIIUMU OpraHaMu sBJSItOTC CaMMUT TIJIaB TOCYAApCTB H
paBUTEIbCTB U COBET MUHUCTPOB; HUCIIOIHUTEIBHBIMA OpraHa-
mu sBisitoTcst Komuccnn v I1ocTOSIHHBIN KOMUTET; aJMUHUCTpa-
TUBHBIM OpraHom BbicTynaeT Cekperapuar (cekperapuar ceifuac
€CTh KOMUCCHs) BO IJ1aBe ¢ VICIOTHUTENBHBIM CEKPETAPEM U CY-
neOHbIi opran — TpuOyHas, paboTa KOTOPOTO B HACTOSIIIEE Bpe-
Ms IPUOCTAHOBJICHA .

B uenom opranuzamumonnas ctpykrypa CAIK npeacras-
asiercss paboTOCOCOOHOM, JeMCTBEHHOM, IUIAHOMEPHO BBINOJI-
HSIOLIEHN CBOU 3aauM U QyHKIUH.

Hrak, commacHo CylecTBYIOIIEH B MEKIyHAPOIHOM IIpa-
Be KJacCUpUKALUN MEXIYHAPOAHBIX MEKIPABUTEIbCTBEHHBIX
opranuszanuiit CAJIK saBisercs:

— TI0 YPOBHIO MPABOBOM CUCTEMBbI — MEKIYHAPOIHOMN Op-
raHm3almeit;

— M0 IOPUIUYECKON MPUPOEC — MEXKIPABUTEIbCTBEHHOM
OpraHu3aluen;

— TI0 KpYry YYacTHUKOB — PETHOHAIBHOU (CyOpermo-
HaJbHOI) OpraHu3anuen;

— TI0 HaIpaBJIEHUSAM JIEATEIbHOCTU — OPraHU3aluen CIie-
UAJIBbHON KOMIETEHTHOCTH;

— 1o chepaM AeATeIbHOCTH — MOJIUTHYECKOH, SIKOHOMHU-
YECKOM, COLIMAIIbHOM OpraHU3aluei;

— IO MOPSAKY BCTYIUICHUSI — OTKPBITOM OpraHu3aluen.

* Cm.: Connues AM., Konepa A.E. IIpo6ieMa OrpaHHYEHHS IOPHCIUKIIHH
Tpubynana CoobmectBa pazutus FOra Adpuku (CAK) // MexnyHapoaHo-
MpaBOBBIC TIPOOIEMBI B AdprKe: MaTepHallbl KPyriioro crona XI exxeromHoi
MEXIyHApOAHON Hay4YHO-IPAKTHUECKOW KOH(EepeHINH «AKTyalbHBIE MpO-
651eMbI COBPEMEHHOTO MEXIYyHapOJHOTO IPaBa», MOCBAIIEHHON MaMATH Hpo-
(dheccopa N.I1. baumenko. Mocksa, 12 anpens 2013 r. / otB. pen. A.X. AbGa-
munze, E.B. Kucenera, A.M. Connnes. M: PYJIH, 2014. C. 177-184.
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WuTerpanvonnsie nporecckl Ha Ore Adpuxu mpoucxo-
JT HEPaBHOMEPHO U CTAJIKMBAIOTCS C PA3JIMYHBIMHU MPENSATCT-
BUSMHU KaK OObEKTUBHOIO, TaK U CYOBEKTUBHOI'O XapaKTepa, cpe-
JI1 KOTOPBIX MOKHO BBIIETUTH CIEAYIOIINE:

— KOJIOHMaJIbHOE Mpouuioe AGPUKAHCKOTO peruoHa Ha-
KJIaJpIBaeT OOJIBINON OTIEYAaTOK HA COBPEMEHHOE Pa3BUTHE 3TOTO
KOHTHHEHTa, B yacTHOCTH CAJIK;

— Adpuxka sBIsIeTCSI KOHTHHEHTOM MaJIbIX CTPaH, TaK Kak
obnmamaeT caMoi OONBIION MPOTSKEHHOCTHIO TPAHUI[ 1O OTHO-
HICHUIO K €r0 MIONIa/IH;

— AQpuKy B LEJIOM CUUTAIOT OTCTajbiM B HKOHOMHYE-
CKOM IIJIaHE 110 OTHOILIECHHUIO K IPYTUM PErMOHAM MUpa, TaK KaK B
Hel HaOJII0MaeTCsl OrPaHUYEHHOCTh COOCTBEHHBIX SKOHOMHUYE-
CKHX PECYpPCOB, Y30CTb BHYTPEHHUX PBIHKOB, MaJIbli HPHUTOK
MHOCTPaHHBIX MHBECTULIUI;

— HHIUBUIYalTbHbIE OCOOCHHOCTH Pa3BUTHUS TOCYNapPCTB-
yneHoB CAJIK pa3HooOpa3Hbl M pa3IWyHbI, HAYMHAS OT pa3Me-
POB UX TEPPUTOPHUM M YUCICHHOCTU U 3aKaHUMUBAs YPOBHEM JIO-
XOJ0B Ha yury HacesneHus u pazmepoM BBII, a Takxke ¢ yuetom
CrenupUKA COIUATBHO-TIOTUTHYECKON 00CTaHOBKH, MPABOBBIMU
CHUCTEMaMH U HaJIMYHUEM UM OTCYTCTBUEM MPHUPOJHBIX PECYpCOB
Y TIOJIE3HBIX UCKOIAEMBbIX.

OpmHako Mpu ATOM OJIHOM W3 TJIABHBIX IIEJIeH JIF0OOW MHTE-
TPALMOHHON OpraHU3allUU SIBIIECTCS PA3BUTHUE CBA3EH MEXKIY CO-
CTOSIIMMU B HeW rocynapctBamu. «l'ocynmapctBa crpemsTcs
B3aUMOJICCTBOBATH JIPYT C APYIOM IO CaMOMYy IIMPOKOMY CIIEK-
TPy BOMPOCOB, MPEIACTABISIIOMIUX B3aUMHBIN I/IHTepec...»5 . B
cBsa3u ¢ ueM CAJIK, sBisSICh perMoHaJIbHOM MHTErpallMOHHOMN
opranuzamueit B FOxxnoit Adpuke, mpecienyer He TOJIBKO KO-
Homuueckue nenu. I'maBHou menbsio CAJIK ocraercs co3manue
30HBI CBOOOJHOW TOPTOBIIM, TaMOXXEHHOTO COI03a M O0OIIero
pBIHKA Ha TEPPUTOPHH TocynapcTB-uwieHoB. EctectBerrno Co00-

> OCHOBBI MHTErPAlMOHHOTO mHpasa: yuebHoe mocobue / C. 0. Kaumkun,
O. A. Yersepuxos. M., 2015. C. 20.

104



IIECTBO CTPEMUTCS K YJIYYIICHHIO SKOHOMHMYECKOTo Ojarococ-
TOSHUSI CTpaH YYaCTHHKOB, OOIBINEH HMHTErpaluud 3KOHOMUK,
MPEOJOJICHUIO O€HOCTH U TOBBIIMICHUIO YPOBHS JKU3HU JIIOJIEH,
npoxuBaronmx B ero crpaHax. Oanako CAJIK crpemurcs He
TOJIBKO K YKPEIIJICHUIO COTPYIHHYECTBA B cpepe IKOHOMUKHU, HO
U B 00J1aCTH MOJUTUKU U 0€30IacHOCTH B peruoHe. B mpaktuky
CAJIK BXoauT mpUHSATHE Pa3IMYHBIX MPOTOKOJIOB MO Hamboiee
BaXKHBIM BoIipocaMm, kacatomumces aestenbHoctd CAJIK. B kaye-
CTBE MPUMEPOB MOKHO npuBecTH [IpoTokon o monutuke, 060po-
He 1 GesomacHoctd oT 14.08.2001 r.%; TIpoTokon mo KymbType,
uHdopmaruu u ciopty ot 14.08.2001 r.”; [IpoTokon mo renaep-
HBIM BOTIPOCAM | pa3BuTHIO 0T 17.08.2008 1.° i p.

Janee xorenock Obl MOAYEPKHYTh, YTO OJIHOM U3 TJIaBHBIX
ocobeHHOoCTe nHTerpaunu Ha AQpPUKaHCKOM KOHTHHEHTE SIBIISI-
€TCsl pa3BUTHE JIBYCTOPOHHETO0 SKOHOMHYECKOTO COTPY/IHUYECTBA
apUKAHCKUX CTpaH. AKTHUBHAsl pojib B 3TOM IpoLiecce MpUHAI-
nexut HOxuo-Adpukanckoit Pecnyonuke (FOAP) kak skoHOMU-
YeCKM CaMOM CHJIBHOM CTpaHe B peruoHe. A B OpraHu3aluu
CAJIK unmenno FOAP BeicTymaer pyseBbIM PYKOBOJIMTEIEM U
IJIaBHOW JABMKYLIEHW CWJIOW BCEX HMHTErPAllMOHHBIX IPOLECCOB
CHOCOOCTBYIOIIUX Pa3BUTHIO Pa3HOYPOBHEBOTO U Pa3HOIIAHOBO-
ro COTPY/IHUYECTBA.

B nacrosmee Bpemsa CAJIK npencraBisieTcss 10CTaTOYHO
MEPCIEKTUBHOW MEKIyHApPOJHON OpraHU3alMel, O CBOEM KeJja-
HUU BCTYIIUTHh B KOTOPYIO, 3asBIISAIOT U Jpyrue rocynapcrsa Ag-

% poTokon 0 monuTHKE, 060poHe 1 GesonacHoctH ot 14.08.2001 r. — Protocol
on Politics, Defence and Security. URL: http://www.sadc.int/documents-
publications/show/809 (nara obpamenus 25 mapra 2015 1.).
" TIpotokon 10 KyabType, HH(GOpMaLmK 1 criopTy oT 14.08.2001 r. — Protocol
on Culture, Information and Sport. URL: http://www.sadc.int/documents-
publications/show/797 (nara obparuenus 25 mapra 2015 r.).
¥ [IpoToKOI IO reHaepHBIM BOpocaM u passutuio ot 17.08.2008 r. — Protocol
on Gender and Development. URL: http://www.sadc.int/documents-
publications/show/803 (nara obparienus 25 mapra 2015 .).
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PUKAaHCKOTO pEeruoHa, B YaCTHOCTU peyb uaer o Pyanne u o0
Yrauge.

[Ipouecc mHTErpanum, COMPOBOKAAIOIIUICS YUPEKICHU-
€M Pa3UYHBIX OO0BEIUHEHUH, COOOIIECTB U COI30B, CTall BCE-
oobemmomuM B XXI Bexke. MHOTHE rocy1apcTBa MUpa OCO3HaH-
HO ¥ JOOPOBOJILHO yYaCTBYIOT B HEM, OCO3HABAsI €T0 MPEUMYIIIe-
ctBa u nepcrnekTuBbl. ['ocynapctBa-wiensl CAJIK (FOAP, Bot-
cBana, Jlecoro, Cpasmnena, HamuoOus, 3um6a6bBe, Anrona, Mo-
3amOuk, Manasu, Manarackap, Tanzanus, 3amOusi, MaBpukwii,
Ceiimmenbckue ocTpoBa, Jlemokpatuueckas pecmyonuka Konro) —
YYaCTHUKHU pPErHOHaNbHON apuKaHCKOW HMHTErpanuu, KOTOphle
MpecleayloT CBOM IEJH, PACCYUTHIBAs Ha TO, YTO MX JOCTHIKE-
HUIO MOXeT W nojkHO momoub CAJIK kak mpencraBUTeNbHas
peruoHalIbHAsE MEXIyHAPOAHAS] OpraHU3aIlsl.

Coo6mectBo pazsutus Ora Adpuku (CAJIK) obmamaer
CBOMM COOCTBEHHBIM JEBU30M, KOTOPBIA CHOPMYIHUPOBAH Clie-
nytonuM oopazom: «HaBcrpeuy oOmemy Oynymemy». UMeHHO B
ATOM CIIOT@HE BOIUIOMICHBI MEUTHhl W cTpemieHus FHOxxHoadpu-
KaHCKkuX rocynapct, Bxoasumx B CAJIK. To ecTts MOXHO cKa-
3aTh, yTo crpanbl-wieHsl CAJIK ¢ Hazexmoil cMoTpsT B Oyay-
niee, KoTopoe OyAeT YCHEeIIHbIM U Pa3BUTHIM UMEHHO Ojaroaaps
COBMECTHBIM YCHUJIUSIM M OOIIUM CTpeMieHusM rocyaapcts FOra
Adpuku, 1 B AanbHEHIIEM MO3BOJIUT OOECHEYUTh COLHUATIBHO-
HSKOHOMHMYECKOE Oylaronojiydue Hapoja, Hacessomero Adpu-
KaHCKUH KOHTHHEHT.
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NMPOBJIEMA PE®OPMUPOBAHUA A®DPUKAHCKOI'O
CYOA MO NMPABAM YHEJIOBEKA U HAPOOB
B KOHTEKCTE MEXAYHAPOOHOIO YIrOJIOBHOIO
NnPABOCYOUA

Hrareiio Axonu lanu IlaBen

acnupanm opuouyecxkozo uncmumyma benzopodckoeo I'ocyoapcmeennozo
Hayuonanvnoeo Uccrnedosamenvckoco Yuusepcumema (HUY bealy)
308015 POCCHA, 2. bencopoo,yn. [lobedwr 85. ondonpavel@yahoo.fr

Bompoc pedopmupoBanust AdpukaHCKOTro cyaa Mo mpa-
BaM YeJIOBEKAa M HAapOJOB MOJAHMMAJICS €lI€ CO BPEMEH €ro co3-
nanus. B urone 2004 r. Ha cammute B Agauc-Abede (Dduonus),
Korja BeTynwil B cuity [IpoTokon k AdpukaHCKoi XapTuu 00 yd-
pexneHnu A(pUKaHCKOTO Cy/1a 1Mo MpaBaM 4eI0BeKa U HapoJ0B
(manmee — AdpuKaHCKUI Cyl1) U Ha4aJICA MPOIIECC CO3JAaHUS Tep-
BOTr0 B A(puKe pernoHalIbHOTO cyJa Mo mpaBaM 4denoBeka. [na-
BBl AQpPHUKAaHCKUX TOCYAapCTB IO HHUIMATUBE MpeIceaaTels
Kondepenmmn® Adpukanckoro corosa (AC) — npesunenta Hure-
pun OBaCaHIKO — TPUHSTH MPEABAPHTENHHOE pElIeHHe 00be-
TUHUTH AGpPHUKAHCKUHN CyJ MO MpaBaM YeloBeKa U HapoJIOB C CY-
noMm npasocynus Adpuxanckoro Coro3a B €JUHBIA OpraH Ioj
Ha3BaHHEM «AQPUKAHCKUH Cy] IPABOCYIUS U TIPAB YEIOBEKay.

Pemenune oObeIMHUTH TH JIBA Cy/a TJIABBI aQPUKAHCKUX
rOCy/apCTB apryMEHTUPOBAIN TeM, YTO A(pPUKAHCKHI COI03 HE
UMeIl JOCTAaTOYHBIX PecypcoB, 4TOOBl (puHAaHCHpOBAaTH paboTy
JIBYX OTIEIbHBIX CyAeOHBIX yupexkaeHuil. Komurety skcrnepTos,
co3naHHOMYy AQpPUKaHCKUM COI030M, OBUIO MOPYYEHO pas3pado-
TaTh NpoeKT npoTokona HoBoro cyaa. C 2005 mo 2007 rr. Komu-

' Iporokon 06 yupexaeHnn AQpPUKAHCKOro Cy/a IO TpaBaM YeIOBeKa H Ha-
poxnos 2006 r. // CIIC TAPAHT.

* Kondepermus — Beicmmii opran Adpukanckoro Coo3a, COCTOSIIHIT 13 TIIaB
rOCY/IapCTB U MPABUTENBCTB MM UX aKKPEAUTOBAHHBIX MPEACTABUTEICH.

3 Pemenne Accambien AC. Decision Assembly/AU/Dec.45(111).
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TET HKCIEPTOB TOTOBWII U MPEACTaBHI Ha paccMoTpeHne Konde-
peHunuu AQPUKAHCKOTO CO03a HECKOJIBKO BEPCHH MPOTOKOIIA,
KOTOpPbIE, K COXKaJCHUIO, HE HAIUIM MOJICPKKH CO CTOPOHBI
Kongepenuun u ObLTH OTKIOHEHBI.

Jlumms B anpene 2008 roga Bce mpesmonaraeMeie mpeoo-
pasoBaHus cyaa Obutu chopmynupoBansl B IIpoTokosne, kacaro-
meMcst cratyca AQpHUKaHCKOTO Cyla MPaBOCYIHsl U MPaB Yeio-
Beka'. TIPOEKT NPOTOKONA EIMHOTO Cyxa ObLT OKOHUATENHHO
npuHaT KoHdepeHImel I1aB rocyiapcTB W TPaBUTEIBCTB Ha
cammure B [llapm-anb-Illeiixe (Eruner) B urose 2008 r.

HoBelil cyneOHBIN OpraH IOKEH OBLI COCTOATHh U3 JIBYX
CEKIM: CEeKIIUM MO OOIIMM JIeJaM M CEKLUH IO MpaBaM 4YesoBe-
ka. Kpome 3TOro B mpoTOKOJ€ yKa3bIBaJIOCh, YTO BCE HE3aBep-
IICHHBIC JIeJa, HAXOAIINECs Ha PaCCMOTPEHUH B AQpPUKaHCKOM
CyJle IO TIpaBaM 4YeJOBeKa M HapOJOB IOCIIC BCTYIUICHUS B CHITY
HOBOTO MPOTOKOJIA OYyAyT MepesaHbl B CEKIHUIO MO MPaBaM Yeo-
BEKa HOBOTO MEX/IyHAPOIHOTO CyIeGHOro oprana’.

Yro kacaeTcs mepeiadn rnpaB MEeXay CyJaMH, IPOTOKOJI O
HOBOM CY/IE B cTaThe 7 riacut, uTo «[IpoTtokon k AdpukaHckoit
XapTHH TIPaB YellOBeKa M HApOAOB O CO3AaHUU AQpPUKAHCKOTO
CyJia IO IpaBaM YeJIOBEKa U HAPOJIOB OCTACTCS B CHJIC B TCUCHUE
NEPEXOAHOTO MEPHO/A, HE MPEBBIIIAIOLIETO OJKUH TO/1 WK JTI000i
JPYTO# TepuoJ Mmocie BCTYIUICHUsI B CHTy Hacrtosiero [Iporo-
KoJIa, ¢ TeM, 4yToObl A(pUKAHCKHUI CyJ MO MpaBaM 4YeJOBeKa U
HApOJIOB MOT' TIPUHSITH COOTBETCTBYIOIIME MEPHI JJIs Tepeaadn
ero MpeporaTus, UMYIIECTBA M €r0 NpaB U 00s3aHHOCTEN B Ad-
PHUKAHCKHIA Cy]l IPAaBOCYIUS M IIPAB YEIIOBEKAY.

[IpoTokon moymkeH ObUT BCTYNUTh B CHIIy IOCJE €ro pa-
TUGUKAIMH TSITHAANATHIO0 ahpUKAaHCKHUMHU rocyaapcTBaMu. B ko-

* TIpotokon, Kacaromuiicst cTaTyca AQpPUKAHCKOTO CyJa MPABOCYIHsS M IpPaB
yesnoBeka 1 uronst 2008 r. URL: http://www.refworld.org/pdfid/493fee9c2.pdf
(mara obpamenus 1 uross 2008 T.).

> Cr. 5 TIpoTokona, Kacaromerocs craryca AQPHKaHCKOTO Cy/a IIPaBOCY Hs 1
mpaB yenoseka 2008 r.
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HEYHOM CYeTe NMPOTOKOJI TaK M HE BCTYMWJI B CHILY, TaK KaK JIUIIb
ISTh CTPaH paTH(GULIMPOBAIN €ro U O0JbIIe MPOEKTHI peopM He
00CYKIaIHUCh.

Ha 23-m cammure Adpukanckoro corosza B Manabo (k-
BatopuayibHas ['BuHes) Ha GoHE KOHGIMKTA MEXIy MexmyHa-
POJIHBIM YTOJIOBHBIM CYyZIOM U A(QPUKAHCKUM COIO30M OBLIT CHOBA
MOIHAT BOIpPOC O pedopmupoBanmn’ A(PUKAHCKOrO Cyxa IO
mpaBaM 4YelloBeKa M HApoJoB. B pe3ynbTare 3TOro ObLT MPUHST
JIOTIOTHUTEIbHBINA MPOTOKOJ, BHOCSIIUN MOMPABKU B MMPOTOKOJI O
cratyce ApPHKAHCKOTO Cy/Ia MPaBOCYIHs U MpaB deiaoBeka . Ha
JNaHHBI MOMEHT oauHHaANath (11) AdpukaHCKUX TOCyIapcTB
yKe TMOAMMUCATN JNaHHBIM MPOTOKOJI. OH BCTYNUT B CHIIy 4Yepes
tpuanath (30) agHel mocne ero patTuduKanuy mATHAANIATHIO (15)
rocyAapCcTBaMU-YJICHAMH.

Ha »ToT pa3 ObUTO MPUHATO PEIICHHE HE TOJBKO 00BEIH-
HUTH JIBa CyJia B OJJHOM, HO U PACIIUPHUTH MPEACIIb KOMIIETCHIIUU
HOBOT'O CyJia 3a CYET PAaCCMOTPEHUS YTOJIOBHBIX i€, B YaCTHO-
CTH, O T€HOLUJE, arpecCUH, MPECTYIUIEHU MPOTUB YEJIOBEYHO-
CTH, a TaKXe BOCHHBIX IpecTyruienuil. Hago otmeTuts, uto eciu
JMaHHBIA cyn OynIeT CO3/aH, TO MO CpaBHEHUIO ¢ MexaMepuKaH-
CckuM U EBponeickuM cyjamMuy MO MmpaBaM YeJIOBEKa, OH CTaHET
MEPBBIM PETUOHAIBHBIM CYIOM, HAJCICHHBIM MEXTyHAPOIHON
YTOJIOBHOM FOPUCIUKIIUECH.

Heoxunannoe pemenne Kondepenunn Adpukanckoro
CO103a BKJIFOYUTH B COCTaB CEKIUH AQpPUKAHCKOTO Cyja IMpaBo-
CyIusl M IpaB yeloBeka enié oJHy CEKILHUIo, KoTopas Oyaer pac-
CMaTpUBATh CaMbl€ CEpbE3HbIE MPECTYIUICHUS, COBEpLICHHbIE Ha
A(pHUKaHCKOM KOHTHHEHTE, OBLJIO BBI3BAHO TeM, 4TO AQpHUKaH-

6 URL: http://africlaw.files.wordpress.com/2012/05/au-final-court-protocol-as-
adopted-by-the-ministers-17-may.pdf

7 Cm.: Protocol on Amendments to the Protocol on the Statute of the African
Court of Justice and Human Rights. URL: http://www.au.int/en/content/
protocol-amendments-protocol-statute-african-court-justice-and-human-rights
(mara oopamenus 11 HosOps 2014 1.).
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CKHe JMIephl BBIPA3HIIH CBOE HEJOBONBCTBO IO OTHOIICHHIO K
MexayHaponHOMY yrojloBHOMY cyay. bonbmmHcTBO Adpurkan-
CKHX JUACPOB OOBHUHAIOT MEXIyHApOIHBIH YTOJOBHBIA CYyJI
(MYC) B «pacoBoii oxote»’. Tak, Hampumep, MUHHCTP HHO-
CTpaHHBIX J1ed1 Dduonuu, ABISIOUINICS OBIBIIUM IpeceaaTesieM
B A¢pukanckoMm corose, Teapoc AnaHOM BBICTYNHI C PeYblo, B
KOTOpPOM OTMETWJI, YTO «HA MPOTSHKEHUHU JIOJITOT0 BpeMeHH ad-
PHUKaHCKHE CTPAaHbI MPUJIAraloT BCE YCHIINS, YTOOBI IPETBOPSTH B
KHU3Hb JIEMOKpATHIO, 00ecreynBaTh BEPXOBEHCTBO 3aKOHA U XO-
pouuee npasieHue. Hecmorps Ha 910, MeXyHapOAHBIN Cy[ BbI-
3bIBACT Yy JIIOJIEN pazouapoBaHue. MexayHapOIHbIA yTOJOBHBIN
CyIl JOJDKEH IMpHJaratb MakCUMyM YCWIHMH, 4TOOBI COJEHCTBO-
BaTh CIPaBEIJIMBOMY IPaBOCYIHIO U CIOCOOCTBOBATH MHUPY U
cTabminbHOCTH B AdpuUKe, 0IHAKO, B HACTOSIIEE BpEMs 3Ta opra-
HU3alMs YK€ IPEeBPATHIIaCh B MHCTPYMEHT, HAIIPaBJIEHHBIN MPO-
TUB AQpUKH U appUKAHCKUX JHUAEPOB. DTOro adpuUKaHCKUE
CTpaHbl HE MOTYT NPUHATH». JlesaTenbHOCTh MexayHapOoaHOro
YTOJIOBHOTO CyJla HAa3bIBAIOT «OXOTOH Ha adpukaHiueny. Takas
dbopmyrpoBKa GbLTa DaHa mpe3uaeHToM Yranmsl Mosepn Myce-
BEHM, TaK KaK BCE€ Jieia, HaxoJsiuecs Ha paccMoTpenun MYC,
KacaroTcs UCKIIOYUTENIbHO AQPUKH.

Takum oOpa3om, IeNb CO3AAaHUSI PETMOHAIBHOTO CY[a,
00J1a1aI0MIET0 YTOJOBHOW FOPUCAMKIIMEH, 3aKITI0YaeTCs B TOM,
4TOOBI CIPaBEIIMBO CYyAUTh aPUKAHLEB 3a MPECTYIUICHUS, CO-
BepIIeHHBbIC Ha apukaHckon 3emute. KOpucauKIs HOBOTO Cyaa
Oyzaer uaentuuna opucaukiun MYC. Cyxa Oyner HeCTH OTBET-
CTBEHHOCTb 3a CyJe0HOEe IMpeclieJOBaHUE JIUI, COBEPIIAIOIINX
TaKM€ MEKIYHAapOJHBbIE MPECTYIJICHHUS, KaK T'€HOLUJ, BOEHHbIE
MIPECTYIUICHUs. U MPECTYIUIEHUs] NPOTHUB 4YesloBeyHocTH. Haspa-

¥ Cm.: African Union, Decision on the Draft Legal Instruments, Assem-
bly/AU/Dec.529(XXIII), Decisions, Declarations and Resolution of the As-
sembly of the Union, Twenty-Third Ordinary Session, June 26-27, 2014. URL:
http://www.youtube.com/watch?v=TOaHkHAceBA

? Buzeo marepuana. URL:http://video.meta.ua/6555180.video
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HbI€ OCHOBHBIE MPECTYIICHUS TOTOIHIIOTCS MUPATCTBOM U Tep-
POPU3MOM, HAEMHUYECTBOM, KOPPYIIIHEH, OTMBIBAHUEM [EHET,
TOProBIIeH JTIOAbMH, HE3aKOHHBIM 000POTOM HApPKOTHUKOB U HE3a-
KOHHOM JKCILTyaTalueil IpUPOIHBIX pecprOB10

HapaBue ¢ HeoOxomumMocThio pedopmupoBanus Adpu-
KaHCKOT'O cyJia 1O MpaBaM YelIOBEKa M HApPOJIOB HENb3sl HE KOC-
HYTbCSI BOIIPOCAa O CJIOKHOCTSIX TPOBENEHHUS TaKOH peQopMBbL.
[Ipexxne Bcero, HY’)KHO OTMETUTh HEOOXOJAMMOCTH MPUBJICUCHUS
JIOCTAaTOYHBIX (DMHAHCOBBIX CPEICTB JJIsi oOecreueHuss padoThI
HOBOTO CYJIa; TAKXE K 3TOMY JOOABJISETCS U BOMPOC BKIIIOUCHUS
B MPOTOKOJIE HOBOT'O CyJia CTaThH, pa3peluaronieil JomyCcTUMOCTh
CCBUIKU HA JIOJDKHOCTHOE MOJIOXKEHHE.

CTOMMOCTH OJTHOTO CyAeOHOTO Pa30oMpaTeNbCTBA O MEXK-
JTYHAPOJHBIX MPECTYIUICHUSAX OIleHWBaeTcs moutd B 20 MIIH.
nosmapoB CIHIA. Dto moytu B aBa pasa OoJblne, 4eM yTBEp-
xeHHbI B 2014 1. Gromker'| ADPHKAHCKOro Cyaa 10 MpaBaM
yesoBeka W HapoaoB. DuHaHCHpOBAaHUE AESITEILHOCTH OPraHOB
AdpukaHckoro coro3a BCerja sBIsIoCh ero mpoOIeMHBIM aCTIeK-
ToM. /laHHas peasbHOCTh MOATBEPHKIAETCS TEM, UTO MHOXKECTBO
PETHOHANIBHBIX OpraHu3aluil Ha aQpPUKAHCKOM KOHTHHEHTE 3a-
BHUCIT OT HMHOCTPaHHOM moMouu. B CBf3M ¢ 3TUM BO3HHUKAeT
OuYeHb BaXKHBIN BOMPOC: Kak OyneT puHaHCHpOBaThCs paboTa HO-
BOT'O MEXKIyHApOIHOTO cyneOHoro opraHa? B mpoTokose o BHe-
CEHUH TIONPABOK B MPOTOKOJIE, KacaromeMcs: ctatyca Adpukan-
CKOTI'O Cy/ia MpaBOCY s U MpaB YeJIOBEKa, JeTaIbHO HE paccMart-
pHUBaeTCs BOMpOC O ero (huHaHCUpOBaHWU. B HacTosiee BpeMs
peryJspHbIid Or0KeT APpPUKAHCKOTO CyJia MO TMpaBaM YesioBeKa
Y HapoJoB cocTaBiseT okono 9 muH. gomiapos CIIIA. Ilo cpas-
HEHUIO C TOJOBBIM OromxeToM MVYC, KOTOpBIM COCTaBIISIET

' Crartes 28A mpoTOKONa O BHECCHHH MOMPABOK B MPOTOKOJ, KACAKOIIUHACS
craryca A(pHUKaHCKOTO Cy/a MPaBOCYAUS H MIPaB YeIOBEKa

Exeronubiii  otuer Adpukanckoro cyma. URL: http://www.african-
court.org/en/images/documents/Reports/AfCHPR Report 2013 English.pdf
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126 MH €BpoO, JaHHAs CyMMa SIBJISIETCS JICHCTBUTEIHHO HEOOb-
11(0)78

K stomy criemyer mo6aBUTH HEpaBEHCTBO B3HOCOB. Ilo-
CTOSIHHO Ha YpoBHE A(QPHUKAHCKOTO COI03a BO3HUKAIOT CIOPHI 110
3TOMy Bompocy. HekoTopsle rocynapcTBa-y4acTHUKA MIPOTOKOJIA
00 yupexxneHun AQpuKaHCKOTroO cyza 1o IpaBaM 4YeIoBeKa U Ha-
POJIOB BCE Yallle CTaJli OTKAa3bIBaThCsl OT 00s3aTEIbCTBA YIIATHI
B3HOCOB.

Takum oOpazom, OyayIiiee cyJa BO MHOTOM 3aBUCHUT OT
yperynupoBaHusi Bompoca o guHaHcupoBanuu. Tem Oonee, 4ToO
[0 CBOEH MpHUpOJIE MEXIyHApOJHbIE YTOJIOBHBIE MPOLEAYPHI
TpeOyIOT 3HAUUTENBHBIX pecypcoB. OTcyTcTBHE (PUHAHCOBBIX
CPEIICTB MOKET MPENsATCTBOBaThH HOPMAJIbHOMY (GYHKIMOHHUPO-
BaHUIO NpaBocynusi. L[eTOCTHOCTh M HAJEKHOCTh pazOupaTelb-
CTBa /€Nl CyJOM B OyayIleM MOKET ObITh MOCTaBJieHa MOJ CO-
mHeHue. XoTs Kenust u B3sia Ha ce0si 00513aTenbCTBO (PUHAHCH-
pOBaTh HOBBIN CYyJ, OIJIATUB B3HOC B pazmepe 1 muH gon. CHIA,
UMEIOTCS BCE OCHOBaHMs MojaraTb, 4TO ATOT MHCTUTYT Oynaer
TaK)K€ 3aBUCETh OT MHOCTPAHHOM IMOMOIIM, KaK AQpPHUKaHCKHI
Cor03, U pelieHus: ero, ckopee Bcero, OyayT MmpenB3siTbIMH. Ta-
KM 00pa3oM, 4TOOBI YCIICITHO 3aBEPIIUTh co3aaHue Adpukan-
CKOT'0 CyJa IPaBOCYIUs U MPaB YeJIOBEKa, HEOOXOAUMO COCpeO-
TOYHTHCS HA PEIICHUH 0003HAYCHHBIX TTPOOIIEM.

Ocoboe BHUMaHHME TaKXKe 3aclyKHBAeT PacCMOTPEHHE
cT. 46 A HpOTOKOJ‘Ialz. JlaHHast cTaThsi NpeAOCTaBISIET UMMYHHU-
TET OT CyIeOHOro mpeciepoBaHus riaBaM AQpPUKAHCKUX TOCY-
JapCcTB M MPABUTEILCTB, @ TaKKE HMHBIM JIOJDKHOCTHBIM JIMIIAM
MIPH UCTIOJIHEHUH UX (QYHKIUH.

Hekoropsle AdpukaHCKHe OpraHu3allud 3alluThl IIpaB
YeJIOBEKa CYMTAIOT TAaKOE pEIlleHHe IaroM Haszaz B 6oproe ¢ 6e3-
Haka3aHHOCThI0O B Adpuke. [lo ux MHEHHUIO, JaHHOE pPEIICHHE
MPOTUBOPEYUT MHOKECTBY MEXKIYHAPOJHBIX CTaHAAPTOB 3allld-

12 Cm.: Protocol on Amendments to the Protocol on the Statute of the African
Court of Justice and Human Rights, art. 46A.
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THI TIpaB 4eJIOBEeKa, TakuM, kak Ct. 27 PumMckoro craryta, KOTO-
pasi mpeaycMaTPUBAET HEIONMYCTUMOCTb CCHUIKM Ha JIOJKHOCT-
Hoe nonoxeHue, KonBeHuus npotus neiTok, KoHBeHuus o mpe-
JOTBPAIICHUH U HAKa3aHUH MPECTYIUICHUS T€HOLKA, a TAKXKE CT.
4 VYupenurenbHOro akta AQpUKaHCKOTO CO03a, KOTOPBIHA CIIO-
cOOCTBYET YBaXCHHIO TPaB YEJIIOBEKAa U OTKa3 OT Oe3HaKa3aHHO-
ctu. Takum oOpa3om, npegocTaBiIeHe IMMYHUTETA JTI000MY JIH-
Iy B OTHOIICHUH CEPHE3HBIX MPECTYIJICHUH, COBEPIICHHBIX B Ha-
PYLIEHUH HOPM MEXIyHApOJIHOTO TMpaBa, SBISETCS CEPbE3HOU
omnoOkoi. Kpome 3T0r0, %KEpTBHI HE CMOTYT JCHCTBUTEIHHO J0-
OWTHCSl CHPaBEeNJIMBOCTH 3a HAHECEHHBIM ymiepO, ecliu Te, KTO
MOJKET HECTH OTBETCTBEHHOCTH 3a TSKKHE MPECTYIUICHUs, 00Jia-
JAI0T UMMYHUTETOM.

[ToxBoast uTor Bcemy BBILIECKA3aHHOMY, CIIEYET CKa3aTh,
yTO J1100as MOMbITKAa B AQpUKe peain3alliy 3allUThl PaB 4eso-
BEKa BCEr/Ia MIPUBETCTBYETCS, HO JaHHAs MOMBITKA JOJKHA OBITh
HalpaBjieHa MMEHHO Ha 3aluTy MpaB M CBO0OJ adpUKAHCKUX
HApOJIOB, a HE CIOCOOCTBOBATh CO3JIaHUIO Cepbl Oe3HaKa3aHHO-
CTH cpenu adpukaHckux nuaepoB. K Tomy ke rocynapcram-
yreHaM AQpHKaHCKOrO COr03a CIEAYIOT HE CIella pacCMOTPETh
Bce (haKTOPbl OTHOCUTENBHO CO3/1aHUSI HOBOI'O KOHTHMHEHTAJIbHO-
r0 yTOJIOBHOTO OpraHa, 4ToObl HE JOMYCTUTh BO3MOXKHOCTH BO3-
HUKHOBEHUS TIOCTIEICTBUI B Oy TyIIEM.
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PECINYBJ/IUKA TABOH " EBPOMNENCKUN COIO3:
B3AUMOAEUCTBUE U NEPCMNEKTUBDI
COTPYAHUYECTBA

Hpakucca Onkacca @pannyas

acnupanm Kagpeopvl meopuu u UCHOPUU MENCOYHAPOOHBIX OMHOULEHUT
Poccuiickozo ynusepcumema opyaicovl Hapodos

EBpomneiickuii COI03 3aMHTEPECOBAH B Pa3BUTUU OTHOILIE-
Huii ¢ PecriyOnukoit ['abon. KoHKkpeTHBIE mapaMeTphl 3TOTO CO-
TpyAHUYECTBA HAOIIOAAIOTCS TPU PETYIMPOBAHUU OTHOLICHUN
MEXJy ToCyJapCTBaMU B MPOLIECCE MPUHATHUS PEHICHUNA. Y UYUThI-
Basi paclpoCTpaHEeHHE MEXIYHAPOIHBIX B3aMMOOTHOIICHUH BCEX
BUJIOB U PA3IMYHBIX MEXIYHAPOAHBIX OpraHU3alui, KaKk CeroHs
ONpEAEINTh MHOTOCTOPOHHUIN MOAXO0A coTpyaHuuecTBa? «MHo-
TOCTOPOHHUM MOJXO0/ B3aUMOOTHOILIEHUSI CTPEMUTCS ONPEIEIUTD
rJ100aIbHYI0 CUCTEMY COTPYIHHYECTBA, B KOTOPOM Ka)KJ0€ TOCy-
JApPCTBO CTPEMUTCS pa3BUBaTh CBOM OTHOIICHUS CO BCEMH JpY-
THMH CTpaHaMm» .

ITepBbiM yniomMmuHanuem o nosutuke EBporneiickoro Coro-
3a (EC) B orHomenun Adpuxu siBusercs cornamenue Korony
(ACP), xoTOopoe OCHOBBIBACTCS HA B3aMMOOTHOIICHHSIX MEXIY
EC u Adpukoii. JlaHHOe coriameHue HUCHOIb3YeT TEPMUH
«MapTHEPCTBO», HAcTauBas Ha 00s3aTENbCTBAX M B3aHUMHOW OT-
BETCTBEHHOCTH, U MOJAYEPKHUBAET BAKHOCTH MOJUTHYECKOTO JIHa-
Jiora, cCOOJIIOICHHS TIPAaB YeJI0OBEKa, TeMOKPAaTUH U 3(PPEKTHBHOTO
yIpaBlIeHUSI.

Takum o0pa3om, mapTHepckue oTHomieHuss mexay EC u
['aboHOM OCHOBaHBI Ha MOJIMTHYECKOM JHAJIOTe, TOPTOBIIE U pa3-
Butun. EC nmoanepxxuBaeT pedopmbl, MpoBOAUMBIC ['aboHOM 115
OCYIIECTBJICHUS SKOHOMUYECKOH TUBEPCU(DUKALIUH U YITyUIICHUS

! Hermet Guy, Badie Bertrand, Birnbaum Pierre, Braud Philippe. La science
politique et les institutions politiques. Paris, A. Colin. 1998. P. 174.
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rOoCyJapCTBEHHOTO YIPaBIEHUS, U CONEUCTBYET MPOLIECCY IEMO-
KpaTHU3aluu B peciyOIuKe.

["abon u EBpomelickasi KOMHCCHS OTPEIETUIN OCHOBHBIC
HaIpaBJIeHUs1 cOTpyaHU4YecTBa Ha nepuoj 2014-2020 rr.” Jlan-
Hble HampaBjieHHs ObUIM ONpeAeNieHbl B  COOTBETCTBUU
co cT. 2 u 4 Ilpunoxenus IV k CornameHuto o0 napTHEPCTBE
ACP-EC, nonnucannomy B Kotony 23 wurons 2000 r. u mepe-
cMmoTpeHHoMy B JltokcemOypre 25 urons 2005 r., a 3aTeM MOANHU-
canHoMy B Yaraayry 22 utons 2010 r.

["aboH, T11e ceroaHs CIOKUIIAach CTAOMIIbHAS BHYTPHIIOJH-
TUYecKasi CUTyalusi, TuBepCUPUIPYET OTHOLICHHSI ¢ TapTHEpa-
MU, IpUOOpeTasi HOBBIX MApTHEPOB U Jiejasi CTAaBKy Ha pa3BUTHE
SKOHOMHUYECKOH, MOJUTUYECKON U COLIMAIIBHOM )KU3HU CTPaHBI.

Taxum o6pa3om, Ha ceroans Bo B3aumooTHomeHusx EC u
["abona npeobianatoT TpU HAINpaBIEHUs COTPYAHHYECTBA: 1) T0-
JUTUYECKOE, 2) IKOHOMUYECKOE U 3) BHEUIHSS TOMOIILIb.

B MOJIUTHYECKOM odsacTu EC CTPEMHUTCS
1) nonnepkuBaTh TECHYIO IOJUTHYECKYIO CBSI3b IOCPEICTBOM
PETYJISIPHOTO MOJUTUYECKOI0 Iuajiora ¢ MmpaBUTENbCTBOM ['abo-
Ha, 2) IpOJIBUTATh IICHHOCTH JIeMOKpaTHH, 3(peKTuBHOE ympas-
JIeHHe, MPaBONOPSAIOK U IpaBa 4elloBeKa, 3) MOAACpKUBATh pe-
TMOHAJIbHYIO MHTETPALINIO, BBICTYMAs 3@ BKJIIOUEHUE B IOBECTKY
JTHSI BOIIPOCOB MHpaA U 6esonacuoctn.” EC MOJJEPKUBAET MEPHI
[0 YJYYIICHUI0O HOPMATHBHO-NIPABOBOM 0a3bl M BBICTYMaeT 3a
3¢ (deKTUBHOE TOCYAapCTBEHHOE YIpPaBICHUS I TMOAECPKKU
IIPAaBUTEIBCTBA B IIPEIOCTABIEHUN OCHOBHBIX YCIYT JUISl TPa-
JIaH.

B 3konommyeckoii odaactu EC nonnepxusaer ['abon B
MHTETpaly TOProBJIU B MOJUTUKY Pa3BUTHUS AJII CTUMYJIUPOBA-

* Caracteristiques de la strategie conjointe Union Europeenne-Afrique. URL:
htt://www.cidal.diplo.de/Vertretung/cidal/fr/07 _ Afrique/7Generalites__declar
ations__de principe/EU__ Afrique- seite.html\L'Afrique et 1'Unn européenne
3 URL: http://www.ladocumentationfrancaise.fr/dossiers/developpement-pays-
acp/accordpartenariat-economique.shtml
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HUSI PKOHOMHYECKOT0 pocTa U 3aHsATocTu. EC moonpsieT 3KOHO-
MHUYECKYI0 MHTerpanuio ['aboHa B permoHajlbHbIC U TI100aIbHbIE
PBIHKH, MOJAEPKUBAET YIyUIIEHUE JEJI0BOM Cpeabl U pa3BUTHE
YaCTHOTO CEKTOpa, IPUBETCTBYET NEPETOBOPHI B paMKax COIJIa-
meHui 06 SkKoHOMUYecKkoM rapTHepcTBe. [Ipu arom Cornamenne
00 PKOHOMHMYECKOM MapTHEPCTBE JOJHKHO PEryJnpoBaTh BCE ac-
MEeKThl TOProBbiX oTHomeHui Mexay EC m ['aboHoMm, a Taxxke
nomous ['aboHy 0CTHY CBOUX Henei g0 2025 r.*

KacaTeibH0 BHemHed moMoium, menb naptaepcersa EC
¢ ['aBoHOM COCTOMT B CTHMYJIMPOBAHUHM POCTa U YCTOWYHMBOIO,
BCEOOBEMITIONIETO Pa3BUTHS AJII CHWKEHUS OCTHOCTH B CTpaHe,
IyTEM OKa3aHUs MOAJAEPKKM B peanusauuu CTpaTernyeckoro
miaHa «[Iponseratomuii 'abon» (PSGE) mo 2025 r., 6a3upyro-
HIerocs Ha TPeX OCHOBHBIX NpuHIMNax: 1) 3ejenbiid ['aGoH:
OLICHUTH COCTOSIHHE JIECOB M MOPCKHUE M0OEpexbs Jieconepepada-
TBHIBAIOLINX MPOMBIIUICHHOCTEH, CENbCKUX XO3SHCTB, PHIOOJIOB-
CTBa M KOTypH3Ma; 2) npoMblliiieHHbIit ["aboH: nuBepcuduim-
pOBaTh KOHOMHMKY pPECITyOJIHMKH, IMyTeM TpaHC(hOpMalUud MecT-
HOTO ChIpbs; 3) yeayru B ['aGone: pa3BuBath HHOPACTPYKTYPY,
HOBbIE MH(OPMAIIMOHHBIE TEXHOJOTHUH, TOPTH IO 3€JICHON 3KO-
HOMMKE, BbICIIIee 00pa3oBaHuE U 3paBOOXPaHEHHE, OLEHUTH T'y-
MaHHUTapHbIE PECYPChl B KAYECTBE UCXOIHBIX (PMHAHCOBBIX YCIYT.

BaxxHBIM 1Iarom Ha MyTH Pa3BUTHs STOTO MAPTHEPCTBA
CTaJIo TOANKUCAaHNE ABYCTOPOHHHX corjameHnii mexay ['abonom
n EC oTHOcuTenbHO TpaBa Ha PHIOOJIOBCTBO B DKOHOMHYECKOM
30He cTpaHbl. TakuM oOpa3om, ['aboH 3aKIIIOYMIT COTNIALIEHHE O
peibonoBctBe ¢ EC B 1998 roxay, kacaromeecst 100bUM TYHIIA B
30HE€, HE JOCTYIHOW JI HALMOHAIBHOIO MOPCKOIO (I)JIOTaS. B
IEJIOM 3TO B3aUMOJCHCTBHE B cpepe PHIOHOTO XO3SIMCTBA MO3BO-

* Kucenesa B.II. Adpuxa. CoBpemenHas AQpHKa: HTOTH U NIEPCIIEKTUBBI Pa3-
Butus. M., 2005.

> JTaganko B.A., ITemko JI.A., Makcumosnu O.E. EBporneiickuii coro3: 380-
JIFOIHST KOHIETIINH TapTHEPCTBA U OMBIT pedopM: yuel. mocobue. MH.: Apmu-
Ta — Mapketusr, MenemxkmeHnT, 2000.
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JWIO YCIEIIHO 3a/elCTBOBAaTh YEJIOBEUECKHE pECypChl, Mepe-
CMOTPETh 3aKOHOJIATEIFHYI0 U HOPMATHBHYIO 0a3y B COOTBETCT-
BylolIel cdepe, a TakkKe yIydIIUTh OXpaHy MOPCKHX PECYpPCOB.
Hacrosimee Cornaimienne ycTaHaBIMBAET MPUHIUIIBI, MPaBUIA U
MPOLEAYPHI, PETYIUPYIOIINE SKOHOMUYECKHE, (PUHAHCOBBIE, TeX-
HUYECKHUE U HAy4YHBIC acTeKThl B 007acTH pIOHOTO X03siicTBa. B
LEJSIX COACHCTBUS KOHTPOJIUPYEMOMY PhIOOIOBCTBY B Bojax ['a-
O0Ha COXpaHEHBI YCTOMUMBOE MCIOJIb30BaHNE PHIOHBIX PECypCoB
W pa3BHUTHE PHIOHOTO X03s11icTBa B ['aboHe.

Crparerus EBpomnelickoro corsa B nepuog c¢ 2008 mo
2013 rr. HampaBieHa Ha COKpaIleHHe OCTHBIX CIOEB HACETICHUS B
KOHTEKCTE YCTOMYMBOr0 3KOHOMHUYECKOTO M YEJIOBEUECKOTO pas-
BUTHS. ['a0OH mNpuUHMMAaeT BO BHHMMAHHUE MPHUHIMIIBI 3aKOHA
2003 r. 06 oxpaHe TepPHUTOPHIi, OCOOEHHO B TIAHE BOCCTAHOBIIC-
HYST ¥ 3IATHI IPUPOIHBIX PeCypcoB’.

CoBMecTHasi ctpaTerus o0OecredYrBaeT KauyeCTBEHHO HO-
BYIO OCHOBY Ul OYJyIIEro COTPYJHHUYECTBA MEXIY IBYMS KOH-
TUHEHTaMH. [lapTHEpCTBO, Kak OXKMIaeTcsi, BBIMAET HA HOBBIN
YPOBEHb CTPATETNYECKOro COTPYTHUYECTBA U 00ECIIEUUT OCYIIIe-
CTBJIEHHWE MOCTOSIHHOT'O IMOJIMTHYECKOTO JHUajora Ha Pa3IMYHbIX
ypoBHsX. CTpaTerudyeckre OTHOILIEHHUS TMPECIENyI0T HECKOJIbKO
LEJICH:

e ocymectBienue noautuku EC B oTHomenun ['abona
IpelycMaTpuBaeT pacCMOTPEHUE BOIIPOCOB U MPo0iIeM, KOTOPbIe
MPEACTABIISIIOT B3aUMHbIE HHTEpechl. Cpean HUX MOKHO Ha3BaTh
BOIPOCHl MUTpAIlMU, MUpa U OE30MaCHOCTH, OKpY: Karollel cpe-
TIBI;

® COIVIACOBAaHUE YCUJIMI CO CTOPOHBI 0OOMX KOHTHHEH-
TOB Ha MEXAYHapOIHBIX OpyMax Mo rodaIbHBIM BOIPOCAM;

® COJICHCTBUE MAPTHEPCTBY, MPU KOTOPOM OYIET OKa3bi-
BaThCsl COJICHCTBHUE PA3BUTHIO IPAKIAHCKOTO OOIIIECTBA.

% EBporeiicknii cor03 Ha pyo6exe BekoB // LleHTp Hay4HO-MH()OPMAIMOHHBIX
WCCIIeIOBAaHUI TIIOOATBHBIX W permoHaNbHBIX Tpobsem. M.: PAH MHUOH,
2000.
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Crparterusi 3aTparuBaeT U PEKOHCTPYKIIMIO aBTOAOPOT, a
Tak)Ke MOBBIMICHUE YPPEKTUBHOCTH YIPABICHUS HHBECTUIIUSIMHU
rocyAapcTBOM B 00JaCTH TPAHCIIOPTHOM MHMPACTPYKTYphI U Ha-
NpaBJeHUE UHBECTUIMI B aBTOJOPOXKHYIO0 HHPpacTpyKTypy. [Ipu
Hanuuuu y ['aboHa cpeiHero ypoBHS J10X0Ja BaXKHO MOJAJIEPKATh
MHCTUTYLIMOHAJILHOE Pa3BUTUE ITOIO CEKTOpa, Ha KoTopbii EC
pacrojaraer OnbITOM U BO3MOXHOCTSIMU U MOYKET OKa3aTh MO3U-
THUBHOE BJIUSHHUE.

['abon ctpemuTtcs 3akmounth ¢ EBpomneiickum Corozom
HOBBII 0a30BbIi JOrOBOP O CTPATErMYECKOM MAapTHEPCTBE HA OC-
HOBE MPUHIMIIOB PaBEHCTBAa U B3aUMHOW BBHIroabl. Yto Oyxer
crocoOcTBoBaTh A (EKTUBHON peanu3alid COBMECTHOW WHU-
nuatuBel ['abona u EC. Takum o6pa3om, EC cmoxer urparthb
poOJIb KaTanusaropa JUlsl NOIIEPKKH CBOUX T'OCYIapCTB-UJIEHOB
IIpU BBICTpaBaHUKM UMHU B3aMMOOTHOIIEHH ¢ ['aboHOM, a Takxke
CHOCOOCTBOBATh OKa3aHUIO A(P(PEKTUBHOM IMOMOIIM CTPaHE CO
CTOPOHBI MEXIYHapOJIHOTO COOOIIECTBa C TEM, YTOOBI OHA ycC-
TENIHO BKIIOYHIACH B TTI06ATBHYI0 SKOHOMUKY .

[TaptHepcTBO ¢ EC mo3BOJIsI€T pacCUMTHIBATh HA €T0 MO-
JUTUYECKYI0, SKOHOMHYECKYIO U (PMHAHCOBYIO TIOMOIIb, KOTOpast
paccMatpuBaercs ['ab0oHOM Kak BaKHBINH U 3(PPEKTUBHBIN WHCT-
PYMEHT JJIsl YIy4IIE€HUs YCIOBUM KU3HU B CTpPaHE, B TO K€ Bpe-
Msi TpeOysl OoBepus M B3aUMONOHHMMAHHUS MEXIY MapTHEPaMHU.
JlocTaTOYHO Ba)KHOM 4aCThIO IAPTHEPCTBA SABISAETCA TOCTUKCHUE
00ImUX TO3WUIMKA U BBHIPAOOTKH OONIMX TMOIXOJ0B K PEHICHUIO
npobnem 6e3onacHocTy B Adpuke, B EBporie u Bo Bcem mupe.
IIpy >TOM OCHOBHOW yIHOp JeNaeTcsi Ha TPEX HAIpaBICHUSX.
Brnactu ['abona MCXOAAT U3 TOTO, YTO KOHIEHIIUS MapTHEPCTBA C
EC npennonaraer ycrolumBoe, AOJITOCPOUYHOE COTPYAHUYECTBO,
HeoOxoqumoe obenM cropoHamM. OHO CHOCOOHO CTaTh HOBBIM
MHCTPYMEHTOM B Pa3BUTHUU MOJUTHYECKOTO U SKOHOMHYECKOTO
COTPYAHMYECTBA, a TAaKXKe B3aMMOJCUCTBHH B cdepe Oe30macHo-

" EC u Buemnuit mup // EBponeiickuii 0630p. 1997. Ne 11. C. 12.
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ctu. EC oka3plBaeT 3HAUUTENbHYI0 MHCTUTYIMOHAIBHYIO MOJ-
JIepKKY B TpaHCIIOPTHOM cdepe ['aboHa.

B nenom, mpu ocymiecTBiIeHUH cOTpyaHu4YecTBa ¢ bproc-
cesieM ['aboH 3amHTEpecoBaH, MPEXkIe BCEro, B OKa3aHUU COJIEH-
cTBUs co ctopoHbl EC B pelieHnn HacCyIIHBIX BHYTPEHHUX IPO-
671eM, TOPMO3SIINX PAa3BUTUE PECITYOIUKH.

Takum o0OpazoM, pykoBoACTBO ['aboHA MCXOAWUT W3 TOTO,
4TO TeCHOE coTpyaHM4ecTBO ¢ EC MO3BOIUT yBENIUYUTH IPOU3-
BOJICTBEHHBIM, T'YMaHHUTApHbBIA, MaTEpUAbHBIA M TEXHUYECKUU
MOTEHIIUAJ CTPaHbIL.
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MEXOYHAPOOHOE COTPYAHUYECTBO
EBPOIMNENCKOIO COO3A
N AOPUKAHCKOI'O COIO3A:
3BONMOLUUA U NMEPCMNEKTUBbI PA3BUTUA

IMacenoB Asiekcanapoc HukosaeBnu

acnupanm FOpuouueckozo uncmumyma benzopodckozo 2ocyoapcmeennozo
HAYUOHATLHO20 UCCEO08AMENLCKO20 YHUGEPCUMEMA
308015, Poccus, bereopoockas obnacms, 2. beneopoo, yn. [lobeowt, 0. 85;
pasenov-alex@mail.ru

CoBpeMeHHbIE MEXIYHAPOJHbIE OTHOILECHUS XapaKTepH-
3yIOTCS MPOLIECCOM PETMOHANIM3ALIMHU, YTO BBIPAKAaeTCs B CO3J1a-
HUU PETHOHANBHBIX U CYyOpPErHMOHANBHBIX MEKIOCYIapCTBEHHBIX
obbenuuennit. Cpenu Takux OoObEAMHEHUN MOXKHO Ha3BaTh EB-
poneiickuii Coro3, Accomumanuto rocynapcts FOro-BocTounoit
Asun, EBpasuiickuii skoHOMHUYECKHi coro3, PeiHOK cTpan FOx-
Horo konyca (MEPKOCVYP), Adpukanckuii Coro3, Boctouno-
apUKaHCKOE SKOHOMUYECKOE COOOIIECTBO U Ip.

BaxxHO OTMETUTH, YTO JAaHHBIE MEXTOCYIAPCTBEHHBIC
OOBEAMHEHUS HAJENSIOTCS CaMOCTOATEIBHOW MEXTyHApOIHON
MPaBOCYOBEKTHOCTHIO U MOTYT 3aKJII0YaTh MEXKIYHApPOJHBIE CO-
IJIAlIeHHUs] C UHBIMUA YYaCTHUKAMU MEKTyHapOHBIX OTHOILIEHHUH.

Jns Hac, mpeAcTaBUTENE pOCCUICKONM HAyKH MEXIyHa-
POIHOTO TIpaBa, HEOOXOAUMO MOHMMATh, KaK MPOUCXOTUT PETy-
JUPOBAHUE COTPYIHUYECTBA MEXIY MOAOOHBIMU OOBEAMHEHHUS-
MU B Pa3HBIX PErHOHAX MHpPA, YTOOBI B JaJbHEHIIIEM HCIOJIB30-
BaTh HAKOIUJICHHBIA ONBIT JIJIsl BHIPAOOTKH PEKOMEHIAIUM Mpen-
CTaBUTEJIIM PYKOBOIAIIMX opraHoB EBpasuiickoro Coro3a — MH-
TErPAIMOHHOTO 00BeIUHEHUs, C(HOPMHUPOBABIIIETOCS HA TOCTCO-
BETCKOM MPOCTPAHCTBE.

B poccuiickoii MeXITyHapOAHO-IPABOBOM TOKTPUHE YiE-
JIEHO BHMMaHUE HHTETPALMOHHBIM IIpolieccaM, OJHAKO Malio
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pazpaboTaHa TemMa B3aWMOJCHCTBHUS PETrHOHAIBHBIX OOBEIUHE-
HUM.

JaHHasi cTaThs mpuU3BaHa BOCIOJHUTH CYIIECTBYIOLIUN
npoben B YacTH, KacalolleWcs MCCIEeIOBaHMUS MeEXKIyHapOIHO-
MIPaBOBOI0 PETYJUPOBAaHUS B3aUMOACHCTBHSI Haubojee MpOoJBU-
HYTOT'O PETMOHANBHOr0 o0beauHeHust — EBpomneiickoro Coroza u
pa3BuBarolIerocss 00beAMHEHUS CTPaH aPpPUKAHCKOTO KOHTHHEH-
ta — Adppukanckoro Coro3a.

B crathe HaM OBl XOTEIOCH OCTAHOBUTHCS HA BBISIBICHUU
OCHOBHBIX 3TaroB COTPYAHUYECTBA 0003HAUEHHBIX 00bEAMHEHUI
1 $GOopM ero HOpMaTUBHOTO PETYIUPOBAHMUS.

EBponetickuii Coro3 mpouiesl HeCKOJIbKO 3TalloB B CBOEM
pPa3BUTUU U B HACTOsIIIEe BpeMs sABIsieTCs 00pa3om npu Gopmu-
pOBaHUM MOAOOHBIX CTPYKTYp. Opunuuecku oH Obl1 0hopmiIeH
Maactpuxtckum poroBopom 1992 r. Ha HacTosgmmii MOMEHT
BKJIIOUAET 28 rocynapcTB. 3HAUUTEIBHOE YCUJIEHUE MHTETpallu-
OHHBIX TEHAEHUMN mpouszonuio ¢ noanucanueM B 2007 r. «Jluc-
caboOHCKOro J0roBopa 0 BHeceHHH m3MeHeHui B JloroBop o EB-
pomneiickom Coroze u JloroBop o0 yupexnaenun EBporeiickoro
coo01IecTBaY.

CornacHo ct1. 21 JloroBopa o EBponeiickom Coro3e naH-
Hasi OpraHM3alus IPOBOAUT OOIIYI0 BHEIIHIO MOJIUTUKY, KOTO-
pasi OCHOBBIBAETCSl Ha MPUHLHUIAX «JIEMOKPATHUH, ITPABOBOIO T'oO-
CyJapcTBa, BCEOOIIHOCTH W HEJETUMOCTH IpPaB 4YeIOBEKa U OC-
HOBHBIX CBO0OJI, YBaXKEHUU YEJIOBEYECKOTO JOCTOUHCTBA, IPHUH-
IIUIaX PaBEHCTBA U COMUAAPHOCTH, COOITIOIEHUH IPUHLIUIIOB Y C-
taBa Opranuzanun OObenuHeHHbIX Hamuii m MexayHapoIHOTO
npaBa»'. Take COIO3 «CTapaeTcs pa3BUBATh OTHOLICHHS K
CTPOUTH MAPTHEPCTBA C TPETbUMHU CTPaHAMHU, PETHOHAJIbHBIMU U
VHUBEPCAIbHBIMU MEKLYHAPOIHBIMI OPTaHHU3aLISIMID .

! Ilorosop o EBpormeiickom Corose ot 7 depanst 1992 r. (B penakuuu Jlncca-
oonckoro gorosopa 2007 r.). URL: http://eulaw.ru/treaties/teu (maTa oOpare-
Hus 7 anpens 2015 1.).

? Tam xe.
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OpnHOl M3 TaKUX pPErHOHANbHBIX MEKIYHAapOJIHBIX Opra-
Hu3anmii sBisercs Adpukanckuii Coro3. /lanHoe oObenuHeHue,
yupexaenHoe B 2000 r., sBigercs npaBonpeeMHruKoM Opranuza-
i Adpukanckoro EnuncrBa. Ha nHactosmmii MomeHT Adpu-
kaHckui Coro3 BKIIIO4aeT 54 rocyaapcraa.

Cornacto ct. 3 YupenuTenbHOro AKTa LEIIMH JIeSITellb-
HOoCTH Adpukanckoro Coro3a SBISIOTCS JTOCTHKEHUE OOJIBIIETO
€IMHCTBA U COJIUJAPHOCTH MEXKIY aQpUKAHCKUMHU CTpaHAMHU U
HapojaMu AQpUKH; 3alUTa CyBEPEHHUTETA, TEPPUTOPHUATHHOM
LEJOCTHOCTU M HE3aBHCHUMOCTH T'OCYJapCTB-UJIECHOB; YCKOPEHHE
Mpouecca MOJUTUYECKOW M COLUUATBHO-3KOHOMUYECKOW WHTE-
rpalyy Ha KOHTHMHEHTE; MOJAJAEPKKA U 3aluTa O0IUX appuKaH-
CKHUX MO3UIMI MO BOMpOCaM, MPEACTABIAIONIUM HHTEpEC s
KOHTHHEHTAa M €r0 HapoJIOB; MOOIIPEHHUE MEXIYHAPOIHOTO CO-
TPYIHUYECTBA, COIJIACHO TMOJOXEHUsM YcraBa OpraHuzanuu
O6wvenunennsix Hanuit u BeeoOeit aexiiapanny npas yenoBeka
uap.

OCHOBHBIM OPraHOM, ONPEACISIONUM OOIIYI0 MOJUTUKY
Coro3a, B TOM 4MCI€ M BHEIIHIOW, sBIsgeTCS AccamoOies, co-
CTOSIIIas U3 TJIaB TOCYIapCTB U MPABUTEILCTB.

JlanHoe o0beMHEeHUE TaKKe CTPEMUTCS] pa3BUBaTh MapT-
HEPCKHUE OTHOUIECHUSI C WHBIMHU PETHOHAMHU U TOCYyAapCTBaMHU.
B wactHocTn, Adpuxanckuii Coro3 COTpYIHUYAET C PETHOHAb-
HBIMU cTpyKTypamu B EBpone, Ha bimxknem Boctoke, B A3un u
Jlatuuckoii Amepuke. Cpeau rocyaapcTB Han0oJyiee TECHbIE KOH-
takThl Coto3 umeer ¢ Kuraem, Unaueit, CLUA, Typuueit u ;[p.4

B EBpone OCHOBHBIM MapTHEPOM JAaHHOW OpraHu3aluu
asnsercs EBponerickuii Coros.

? Vupenutensupiii akt Adpukanckoro Corosa (The Constitutive Act of the
African Union) ot 12 wmrous 2000 r. URL: http://au.int/en/about/
constitutive act (mata obpamienus 8 anpens 2015 r.).

* Caiir Adpuranckoro Coroza. URL: http://ea.au.int/en/ (zata oGpamtenns
8 ampens 2015 1.).
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CoTpyITHMYECTBO JBYX OOBEIWHEHWU HAYAJIOCh €I BO
BpeMeHa UX MPEANIECTBEHHUKOB — OpraHu3anuu adhpruKaHCKOTO
equacTBa M EBpomneiickux coobmectB: B 1979 r. ObuUT OTKPHIT
odpuc OAE B bproccene. 3arem B 2000 r. B Kaupe B pamkax mnep-
Boro cammuta Adpuka — EBponeiickuii Coro3 cocTosuiach BCTpe-
ya mpencraBurenieid coznanHoro EBpomneiickoro Coro3a ¢ npen-
CTaBUTENIIMU a(pPUKAHCKUX TOCyAapCTB, HA KOTOPOW Obliia mpHu-
Hsata Kaupckas aexnapaiusi, 3aJ105KUBIIasi OCHOBBI MOJUTHYECKO-
ro Auanora Mex,Jy TaHHBIMU OOBbEIMHEHUSIMH.

BceTrpeua HemocpeACTBEHHO MEXAY MPEACTAaBUTEISAMU
Adpukanckoro Coro3za u EBponeiickoro Coro3a crajga BO3MOKHA
Tosibko mociae 2002 r., korga BCTyNWI B CUIy YUYpeAUTEIbHBIN
akT Adpukanckoro Corosza. Takas BcTpeda COCTOsUIach Ha IPO-
cTpaHcTBax BToporo cammuta Adpuka — EBponeiickuii Coro3,
npoxoauBiiero B Jluccabone B 2007r. Ha nannomM cammute ObLta
npunara CoBMmecTHas crparerus v IlepBblil ruiaH qeiicTBUi 1O ee
peanuzanuu Ha 2008-2010 rr. Crparerusa crana JOKYMEHTOM,
KOTOPBI crIocOOCTBOBAJ BBIBEACHUIO OTHOLICHUN JBYX 00Benu-
HEHUI HA HOBBIH YPOBEHb.

JlaHHBII NOKYMEHT 3aKpenws INPUHLHUIBI, Ha KOTOPBIX
JIOJDKHO OCHOBBIBAThCS JalibHEHIIEe cOTpyaHHYeCcTBO COr030B.
Cpenu HUX MOXKHO Ha3BaTh €AMHCTBO AQpPUKH, B3aUMO3aBHUCH-
MocTh EBpomnbl u AdpHku, COBMECTHasE OTBETCTBEHHOCTh, YBa-
JKEHUE TIpaB 4eJIOBEKa, BEPXOBEHCTBO MpaBa, MPaBO Ha Pa3BUTHE
o ap.

Crparerusi Takke 3aKpenuia YeThbpe OCHOBHBIC 1I€JIA €B-
pornelcko-ahpUKaHCKOTO COTPYAHHUYECTBA!

— YKpEIUIeHHEe UHCTUTYLIUOHATBHBIX CBSI3EH;

— mojjep)kaHue Mupa, 0€30MacHOCTH, JEMOKPATUYECKOTO
yIpaBj€HUs, MpaB YEJOBEKAa M YCTOMYMBOIO 3KOHOMHYECKOTO
pasButus B Ajdpuke;

> Caiit maprrepcTBa Adpuka — Esporneiickuit Coros. URL: http://www.africa-
eu-partnership.org/key-documents (nara oopamenus 9 anpens 2015 r.).
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— COBMECTHOE€ Y4YacTHE B pa3pelleHHUU TI00anbHbIX Mpo-
onem, Takux kak BUY/CIIN/I, u3meHeHne Kiumara, SHEpreTHae-
cKasg 0e30IacHOCTh, TEPPOPHU3M, PACIIPOCTPAHEHUE OPYKUS Mac-
COBOTO YHUUTOXKECHUS;

— CO3JIaHHE€ YCJIOBUH sl O0Jiee aKTUBHOM JESATEIHLHOCTH
HETOCYIapCTBEHHBIX aKTEpOB’.

[TepBbrit TuTaH neicTBUil peanoiarain § chep CoTpyaHH-
YeCTBa:

— MuUp 1 0€30MaCHOCTB;

— JIEeMOKpaTHYeCKOEe yIpaBJiCHHUE U MpaBa YeI0BEKa;

— pervoHanbHasi SKOHOMHYECKasi UHTErpanusi, TOProBIIs
U UH(ppacTpyKTypa;

— noctmxkenue Llenei TeicsTUeICTHS

— U3MEHEHHUE KJIMMaTa;

— DJHEPreTukKa;

— MHUTrpanws, MOOUIFHOCTD U 3aHSATOCTb;

— Hayka, HHQOPMALIHOHHOE OBIIECTBO U KOCMOC .

HNurtepecHo, 4To, XOTS JaHHAs CTpATErys MIpearnosiaraetr
ydactue OOJBIIOro KOJMYECTBA KaK rOCYJapCTBEHHBIX, TaK U He-
TOCYJAapCTBEHHBIX aKTEPOB, KIIOYEBAsi POJIb B JIOCTHXKEHUU 000-
3HAYCHHBIX IIeJIEH OTBOAUTCS CTpykTypam EBpomeiickoro u Ad-
pukanckoro Coro30B, B 4aCTHOCTH, TakuM, kak Tpoitku u Ko-
MUCCHH.

B 2010 r. B Tpumnonu cocrosics Tpetuil cammut Adpu-
ka — EBpomnetickuii Coro3, Ha KOTOPOM ObLTa MPUHATA COBMECT-
Has [lexnapanus u BTopoll mnaH AEHCTBUMN, PACCUMTAHHBIA HA
nepuon 2011-2013 rr.

Ha uerBeprom cammute EC-Adpuka moj HazBaHUEM
«MHBecTULIMK B IIOJIEH, MPOLBETAHUE U MHUDPY», MPOULIEALIEM
2-3 ampens 2014 1. B Bproccene OblIM NMPUHSTHI 1Ba OCHOBHBIX
nokymenTa (Jlexnapamus u Jlopoxnas kapra Ha 2014-2017 rr.), B

® Caiit maprrepcTa Adpuka — Esporneiickuit Coros. URL: http://www.africa-
eu-partnership.org/key-documents (nara obpamenus 9 anpeins 2015 r.).
;

Tam xe.
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KOTOPBIX 0003HAYEHBI OCHOBHBIC HAIIPaBJICHUSI COTPYIHHYECTBA
ECu AC.

B [exmapanuu pykoBoautenu Adpukanckoro u EBpo-
nerickoro Coro30B, a TakKe TJIaBbl TOCYAApCTB-YJICHOB JIaHHBIX
00BbEIMHEHNI TTOATBEPKIAIOT CBOU O0S3aTEIHCTBA OTHOCHUTEIh-
HO 1eJel, n3nokeHHbIX B COBMECTHON CTpaTerud, U 00emaoT
JIaTh HOBBIA UMITYJIBC COTPYJIHUYECTBY MEXKIY IBYMs 00BbeIrHE-
HussMU. OCHOBHBIMU c(hepamul COTPYIHHUYECTBA HA3BIBAIOTCS MUP
1 0€301acHOCTh, IeMOKpaTus, Y3 (HEKTUBHOE yNpaBIICHUE U TIpa-
Ba YEJOBEKa, Pa3BUTHE YEJIOBEKA, YCTOMUMBOE M BCECTOPOHHEE
pa3BUTHE, MHTETPAIMsl HA KOHTUHEHTE, a TaKXKe ri100aJbHbIC BbI-
30BHI .

BtopeiMm noxkymeHTOM, NMpuHATEIM Ha CamMMuTe, SIBUIACh
Hopoxnas xapra Ha 2014-2017 rr., rne 6o1ee moapoOHO pacmu-
CBIBAIOTCS JEHCTBHUSA IO JTOCTMIKEHUIO MOCTAaBJICHHEIX Ieneil. Ha-
pUMep, OJHUM W3 IIaroB JUIs MOJACPXKaHUS MUPA U CTAaOUIBLHO-
CTH 00BABIISIETCS TOIEPKKa A(DPUKAHCKUX PE3EPBHBIX CHUII.

[Ipoananm3upoBaB 3Tarnbl COTPYAHHUUECTBA ABYX OOBEIM-
HEHU, MOYKHO CJIeJIaTh BBIBOJ, YTO JAHHOE COTPYIHUYECTBO aK-
TUBHO Pa3BUBACTCS, CO3/IaHO OOJBIIIOE KOIUYECTBO JTOKYMEHTOB,
KOTOPBIE COJEPIKAT «MSITKHUE HOPMBD», PETYIUPYIOIINE UX B3au-
MooTHoueHus1. C apyroil CTOPOHbI, YYUThIBasi AUHAMUKY B3au-
MozeicTBus Cor030B, MOXKHO OXKHJIATh B ONMXalIemM OyIyIiemM
MIOSIBJICHUSI COTJIAIICHUS, COAEPXKAIIETo OOJee KECTKUE HOPMBIL.
Cdepoii mosiBICHUS TAKOTO TOKYMEHTA MOXET CTaTh 9KOHOMHKA.

¥ Caiit maprrepcra Adpuka — Esporneiickuit Coros. URL: http://www.africa-
eu-partnership.org/key-documents (nara oopamenus 9 anpens 2015 r.).
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HEKOTOPbIE BOINPOCbLI AEATEJIbHOCTH
CMNEUMUAIIBHOIO CYOA NO CbEPPA-JIEOHE

IMoBasioB Kupmii AnekcanapoBu4

acnupanm kagpeopwvl MedNcOyHapoOHO20 npasa
Poccuiickozo ynusepcumema opyacovi Hapodos

B 3amapnoadpukanckom rocymapctBe Cheppa-Jleone B
nepuon ¢ 1991 no 2002 r. Mmexxay cuiiaMu npaBuTeabcTBa U O0b-
eAMHEHHOTO PEBOJIIOIIMOHHOTO (poHTa OyIlIeBasia rpakJaaHCKas
BoiiHa. B Teuenue 11 neT He pa3 MEHUIOCH IPABUTEILCTBO CTPa-
Hbl, B He€ BBOJWINCH BOEHHBIE KOHTHUHIE€HTHI JAPYTUX TOCY-
napcts, MupoTBopiel OOH, MosBIsUINCH HOBBIE MTOBCTaHUYECKHE
rpynnupoBku. [lo mroraM MUPHOTO JOrOBOpa TIJIaBOM CTpaHbI
CTall CTaBJICHHHUK LIEHTpa Axmeo Kabba, a mpeicTaBUTeNn M-
TEXHHUKOB MOJIYYWIH 4 MUHHUCTEPCKUX Kpecia U aMHHUCTHIO 0
BCEM IIPABOHAPYLIEHHUSM KpPOME MEXIyHApOAHBIX IpecTyIule-
HUil. Bo BpeMs BOWHBI ObUIM OTMEUYEHBI MHOTOUYHUCIICHHBIE CITy-
Yau KpalHel >KECTOKOCTH MO OTHOIIEHUIO K MUPHBIM KHUTEISIM.
B 2000 r. Coset be3zonacuoctu OOH mnpunsin pesomoruto 1315
00 opranmszanuu CrnernuansHoro cyaa no Ceeppa-Jleone (CCCJI).

16 suBaps 2002 r. npencrasutenu Opranuzauun OObe-
nuHeHHbIX Hamwmit u mpencrtaButenu mnpasutenscTBa Cheppa-
Jleone BcTpermnuch B cronuue Creppa-Jleone r. ®@purayHe c
TeM, 4TOOBI MOJMKUCAThH coriamieHue o coznanuu CrenuaibHOro
Cyma st Ceeppa-Jleore'. D10 coObITHE SBUIO COGOM KyIIbMH-
HAI[MOHHBII MOMEHT mpoliecca, KOTopblii mpe3uaeHt 4. Kabba
Hayaj, korja oH HampaBui B utoHe 2000 r. mucemo B Coser
besonacnoctu OOH uepes ['enepanbroro Cekperaps Kopu AH-
HaHa, C MPOCcKOOil 00 OKa3aHWU CTpaHE TIOMOIIH B CO3/IaHUM He-

' Cm. Cornamenue Mexny Opranmzanueit O0vennHeHHbIX Haruit u mpaBu-
tenbcTBOM Cheppa-Jleone 00 yupexnennn CnenmansHoro cyna mo Ceeppa-
Jleone (®putayn, 16.01.2002 r.) / MOCKOBCKHI KypHall MEXIyHAPOIHOTO
mpasa. 2004. Ne 1.
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3aBHCHMOI0 «CIIELHATIBHOIO Cy/Aa», KOTOPBIM MyTeM MpuBIeUde-
HUS K OTBETCTBEHHOCTH T€X IJIaBapeil, KOTOPbIC IIAHUPOBATH U
OCYUIECTBIISIIM Haubosee 3BepCKUe MPECTYIJICHHUsSI BO BpeMSs pas3-
TOPEBIIIETOCS B CTPaHE BOOPYKEHHOTO KOH(IMKTA, BKIIIOUYAs 3a-
XBaT B 3aJI0KHUKU MUpoTBopUeckux cuii OOH, noikeH moMoub
YCTAaHOBUTH B CTpaHE CIPABEUIMBOCTh U 00ECIEYUTHh CTAOWIIb-
HbIH M KpENKUd MUp Ha J0Jroe BpeMHZ. N xots mnpe3unieHT
A. Kabba wm cnenana 3To TPOMKOE 3asBJICHHE, HO ISl TOTO, YTOOBI
MEXIyHApOAHOE COOOIIECTBO MOIIO oka3zath Cheppa-Jleone
JIEMCTBEHHYIO TIOMOIIb, B CTpPAaHE OTCYTCTBOBAJIU MPABOBHIC, Ma-
TepHUaJibHbIE, YEIIOBEUECKHE U JIPYTUe MPEINOChUIKH U PECYPCHI,
KOTOPBIC SBJISIOTCS HEOOXOAMMBIMU ISl IPUBIICYCHUS] K OTBET-
CTBEHHOCTU T€X, KTO COBEpIIal MEXIyHAapOJHBIE MpecTyIlie-
HUST.

B Peszomonun Coeta bezonacnoctu Ne 1315, npunsaroi
14 aBrycra 2000 r., comepxamachk oduIMATbHAS TOICPKKA
npeIokerns npesugenta A. Ka66a®. TenepansHomy Cekpera-
pto OOH K. AnHaHy ObLIO NOPYYEHO NMPOBECTH MEPETOBOPHI C
npaBUTENLCTBOM Cheppa-JIeoHe ¢ 1enbl0 TOCTUKEHUS COTJIallie-
HUSL 00 YUYpEKIACHWU HE3aBUCHMOTO CIEIMalIbHOTO TpuOyHala,
00J1a1at01Iero IOPUCIUKIEH 0 CyJaeOHOMY TNIpeciieIOBaHUIO
TeX, Ha KOM JIeKana «HauOOIbIIasi OTBETCTBEHHOCThY, TIPH ATOM
IJIaBHBIM aKLEHT JAENaJICS Ha TeX JIIOAEH, KOTOPhIE CBOMMU JEH-
CTBUSIMH CPBIBAJIM YCTAHOBJIEHHE MUPHOTO IIPOLIECCA B CTPAHE.

[Ipenmetnass ropucaukiusi npennojaraemoro Cyna
BKJItOUana B ce0si BOCHHBIC MPECTYIUICHHS], MIPECTYIUICHUS IPO-
TUB YEJIOBEUHOCTHU U Jpyrue rpyOble HapyLICHHs] MEXIyHapo-
HOTO TYMaHUTApPHOTO MPaBa, a TAKKE Pa3JIMYHbIE MPECTYIIICHUS,
paccMaTpuBaeMble B paMKax HallMOHAJIBHOTO 3aKOHOIATENIbCTBA.

? Tox. OOH S/2000/786 ot 10.08.2000.

3 Jalloh C. Special Court for Sierra Leone: achieving justice? // Michigan Jour-
nal of international law. 2011. Ne 32. P. 398-399.

* Ilox. OOH S/RES/1315 ot 14.08.2000 r.
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BpemenHnas ropucaukiusa npeamnonaraemoro Cyna g0ipK-
Ha ObUIa OXBAThIBaTh MPECTYIUICHHUS, COBEPIIECHHBIE B IMEPUOJ
nociie 30 HosOps 1996 T., XOTS MPOTHB 3TOTO SHEPTHYHO BO3pa-
kKanu mpencraButenu npaButesbeTBa Cheppa-Jleone, koTopbie
XOTEJIH, YTOOBI C MEXIyHAPOIHOW MOMOIIBIO OBUIH paccMOTpe-
HBI JIejla U MPECTYIUICHHs, COBEPILIEHHbIE C CAMOr0 Hayana KOH-
¢dmukTa, T.€. ¢ Mapta 1991 r.

['eorpaduyeckas PUCAUKIMS OblIa CBEJCHA K MPECTYTI-
JICHUSIM, KOTOPbIE PeaibHO UMEJI MECTO M IIPOUCXOAMIIU Ha TEp-
putopun Creppa-JleoHe. ITo nocneaHee MoJ0KEHUE HECKOIBKO
JUCCOHUPYET C MOJIOKEHUSIMU MeXXIyHapoJHOro TpuOyHaia 1o
Pyanne, koTopblil O HAJEJIEH IOPUCIUKLINEN B OTHOIIEHUU PS-
Jla MIPECTYTUICHUH, CBA3aHHBIX ¢ TeHOIUAOM 1994 1., HO KOTOpBIi
IIPOUCXOJMII HAa TEPPUTOPUU COCETHUX TOCYAAapCTB. DTO MOIJIO
OBITh CHENAaHO U B JIaHHOM CJIy4ae, yYWUThIBasi CXOXKECThb KOH-
¢mmkroB B JInubepun u B Creppa-Jleone.

VYeras CnemmansHoro cyna mans Ceeppa-Jleone (CCCJI),
KOTOpBIA BeTynuil B cwity 12 ampens 2002 r., mocie TOro, Kak
KaKJas U3 CTOPOH COOJII0JIa HeOOXOIUMBIC opuandecKue (op-
MaJbHOCTH, COJEpPKajl MHOIO HOBBIX MOJIOXEHHH, OTpa’KaBLINX,
Ccpelnu Mpoyero, KOHKPETUKY TOM BOMHBI, 4yTO Besnach B Cbeppa-
JleoHe. D10 OBLTO MOMBITKOW CO3/1aHUS MEHEE JJOPOTOCTOSIIETO U
JOCTYIIHOTO IO MPEACTOSALINM pacxoiaM CyZeOHOr0 yupeKaCHUs
B CpPaBHEHHH C APYTUMHU TPUOYHAJIAMH, IIPH ITOM MaKCHUMaJIbHbIHI
CpoK paboThI cyna ObUT OIpeesieH B TpH roaa. B cury nepeunc-
JeHHbIX npuuuH Ha 3ToM Cyne MHoOroe ObLIO HCHpPOOOBaHO
BIIEpBbIe B cyneOHO# nmpaktuke. Bo-nepsrix, CCCJI sBuics nep-
BBIM MEXIyHapPOJHBIM YTOJOBHBIM TPUOYHAJIOM C y3KOil mepco-
HaJIbHOM IOpHUCIUKLMEH, KoTopas naBaina Cyay BO3MOXHOCTh
IIpECIEA0BaTh TOJIBKO TEX, KTO IOJO3PEBAJICA B COBEPLIECHUU
Haubosee TSHKKUX MPECTYIUIEHUH U HeC HAMBBICHIYIO OTBETCT-
BEHHOCTb 3a COJICSIHHbBIE MPECTYIUICHHS B OTHOLICHHH Pa3HBIX
MEXIYHAPOAHBIX M HAIIMOHAIBHBIX MPECTYIJICHUH, HaXOIAIINX-
csl B mpenenax ero opucaukiuu. Bo-Bropeix, Cyn Ol HepBbIM
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MEXIyHapoaHbsIM TpuOyHanoM mociie Hropabepra u Tokwuo, ko-
TOPBIN 3acenai B TOW CTpaHe, re ObUIH COBEPIICHBI MPECTYILIC-
Hus. B-tpetbux, 3ToT Cyn ObUI EpBHIM, B KOTOPOM 3aHHTEPECO-
BaHHOe TocyaapctBo (Ceeppa-JleoHe) Ha3Havaso: 4acTh CyaeH
M0 Ka)XI0My IPOILECCY, a TAK)KE B aleUIALUOHHbIE MajaThl, U Ha
JOJIKHOCTh 3aMECTUTEINsI MPoKypopa. B-ueTBepThix, pabota 3TO-
ro Cyna BrepBble B MUPOBOM NpPAaKTHKE LEIMKOM (UHAHCHPO-
BaJICS 3a CUET MokepTBOBaHUM rocynapctB-usieHoB OOH. Ilsras
0COOEHHOCTH Cy/Ia COCTOSsUIa B TOM, YTO 3a €ro paboToil HabIto-
Jlal HEe3aBUCUMBIM PYyKOBOISALINN KOMHUTET, B COCTaB KOTOPOIO
BXOJIFJTM HErOCYJapCTBEHHbBIC YUYACTHUKH U LIETb KOTOPHIX OBLIO
OKa3aHMe COJCHCTBUS M KOHTPOJIb Haja aesrenbHocThio Cyna. U,
HaKOHEII, IeCTOH 0COOEHHOCTHIO OBLIO TO, YTO AaHHBI CyJ MOT
¢ momoIbto KoMuccuu 1o BOCCTaHOBIICHHIO MCTHHBI M TIPUMHU-
PEHHIO paccMaTpUBaTh HEKOTOPBIE JIeIa.

C camoro momenta yupexzaeHuss CCCJI ornudancs oT
MHOTHX aQHAJIOTHYHBIX MEXIYHApOAHBIX TpuOyHanoB. Cpemu
MPOYMX MOYKHO YIMOMSIHYTb, 4TO JaHHBIA CyJ CTall MepBbIM CIie-
[IUATBHBIM MEXXIYHAPOJHBIM YTOJIOBHBIM TPHOYHAJIOM, B KOTO-
poM Ha 6a3e YcraBa Oblia y4pexkaeHa JOKHOCTH [ 1aBHOTO 3a-
IIUTHUKA, KOTOPBIA CIEIWI 3a T€M, YTOObI MpaBa U MHTEPECHI
MOJI03PEBACMBIX M OOBHHSEMBIX JIHI ObLTH 3alIHIIeHbl. BriepBbie
B cyJeOHoi mpakTuke O0bu1 co3nano otnensHoe bropo CCCJII mo
MH(POPMALIMOHHO-TIPONIATaHAUCTCKON JIESTENbHOCTH, YTO SIBU-
JOCh OeCHpeLeICHTHBIM IIaroM B NPaKTUKE PabOThl MEXIyHa-
POIHBIX YTOJOBHBIX CYJOB, IMOCKOJBKY 3TO0 bropo pabotano ne-
nocpencTBeHHO B 31aHuuM camoro Cyna. Takxke BrepBble NpHU
Cyne Obuta cozmana Pabouas rpymnma mo BOmpocaM HAacieIusl.
Ota pabouasi rpynmna KOMILIEKTOBaJIach U3 COTPYIHHKOB, pado-
TaBIIMX B pa3iMyHbIX mnonpaszaencHusx Cyna, U B HX 3a4aqy
BXOJIMiIa pa3paboTKa psla MHHOBALIMOHHBIX MPOEKTOB, KOTOPHIE,
KaK MpeArnoaraioch, CMOTYT MPEACTaBUTh HApOAy CTpaHbl He-
4yTOo OOJbIlee, YeM MPOCTO XPOHHUKY CYyAeOHBIX MpecieaoBaHU
BOCHHBIX MPECTYIHUKOB.
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B nenoM, moMuMO MOJNOKHUTETBHBIX MOMEHTOB JIE€ATENb-
Hoctu CCCJI Henb3s HE OTMETUTh U KPUTHUKY, Pa3Jalollyocs B
aZipec ee NeATeNbHOCTH, KOTopas KacaeTcs HapylIeHUs Mpolec-
CyaJIbHBIX NpaB OOBUHSIEMBIX, BOZMOKHOCTH OCYX/IEHHUS ObIBIIIE-
ro npe3uaenta JInbepun Yapneza Tariinopa u T.1.°

> Messies A. Ipurosop npesunenty Jlubepun Yapnszy Tainopy: xepTBONpH-
HoureHne k mpasaHuky. URL: www.fondsk.ru/news/2012/04/27/prigovor-
prezidentu-liberii-charlzu-tejloru-zhertvoprinoshenie-k-prazdniku-14037.html.
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KOHCYJIbTATUBHAA OPUCOUKLINA
ADPPUKAHCKOI'O CYAA INO NPABAM YEJIOBEKA
M HAPOOOB: HOBbIE NOAXOAbI
B NMPABE MEXOYHAPOOHbIX 4OrOBOPOB

CumonoBa Haranabs CepreeBHa

Kanouoam 1opuoudeckux Hayx, 0oyenm,
npogeccop rkagheopul epasxicoarcko-npagogwix oucyuniun @I'KOY BIIO
«Bocmouno-Cubupcxuti uncmumym MB/] Poccuuy, couckamens
Kagheopul npas uenosexa u mexncoynapoonozo npasa PI'KOY BIIO
«Mocxosckuii ynusepcumem MBJ] Poccuu um. B.Al. Kukomsy
664074 POCCHA, Upkymck, ya. Jlepmonmosa, 110; nns@mail.ru

Posib MeXTyHapOAHBIX CYyI€OHBIX OPTaHOB B IPUMEHEHUH
HOPM MEXIyHApOJHOTO TIpaBa IMEPEOICHUTh CIOXHO. Bo-
HEPBBIX, MPABONPUMEHUTENbHAs JEATEIbHOCTh MEKIYHAPOIHBIX
CYJIOB IMEET IIEJIbI0 CBEPILIEHHE MPABOCY NS, YTO TPEICTABIACT-
Csl BOKHEHIIINM 3JIEMEHTOM CHUCTEMbI 00€CTIeYeHUsI BEPXOBEHCTBA
npaBa. Bo-BTOpBIX, MHTEPIPETANMOHHAS JESITEIBHOCTh MEXKIY-
HApOJHBIX CyAEOHBIX OPraHOB CIIOCOOCTBYET €IMHOOOpa3HOMY
MOHUMAaHHUIO HOPM MEXTyHApOIHOTO TpaBa B PaMKax pa3IMYHBIX
JIOTOBOPHBIX PEXUMOB (KaK YHHUBEPCAJIbHOTO, TaK U PETHOHAIb-
HOro xapakrtepa). B 3Toil cBsi3u oco0oe 3HaueHue npuodperaer
aHaJu3 OCOOCHHOCTEW KOHCYJbTATUBHOW IOPUCAMKIIMHU MEXIY-
HApOJHBIX Cy/Z0B. B MTaHHOM KOHTEKCTE WHTEpEC IMPEICTABIISET
JeSTeNbHOCTh AQPUKAHCKOrO CyZa M0 IpaBaM 4ejloBeKa U Hapo-
JoB (nanee — AQpuKaHCKHI Cy[), CO3IaHHOTO B MEPHO U3MEHE-
HUS O0IIel mapajurMbl MEKIYHApOJHOrO MpaBa U Mepexoa OT
YHHMBEpCATU3alMi K peruoHanu3anuu npasa. lllupokue unTEp-
IPETalMOHHbIE BO3MOXXHOCTH AQPHUKAHCKOTO CyAa HE MOIyT
OBbITh BOCHPUHSATHI OJTHO3HAYHO U 3aCTYKHBAIOT OT/IEIBHOTO pac-
CMOTpPEHHUS.

Adpuxanckuii cya Obu1 yupexaeH 9 utons 1998 r. na oc-
HoBanuu [Ipotokona k Adpukanckorr XapTuu MpaB deIoBEKa U
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Haponos' (manee — Iporokon?). Crarest 4 [IpoToKona Hajelser
AdpukaHCKHA CyJl IPaBOM JaBaTh KOHCYJITATHBHBIE 3aKIIOYe-
HUS MO CIIEAYIONIUM BOIpocaMm: 1) 0 TOJIKOBaHHUH JIFOOOTO OPH-
JUYECKOTO BOIPOCA, CBA3AHHOTO ¢ A(PHUKAaHCKON XapTHel mpas
YeloBEKa M HAPOOB'; 2) O TONKOBAHUHU JIFOOOTO FOPHINIECKOTO
BOIIPOCA, CBA3aHHOI'O C APYIMMHM IIPAaBOBBIMU aKTaMH O IIpaBax
genoseka’. Cyx 06J1aaeT MPaBOM TOJNKOBATh COOCTBEHHBIC Cy-
eOHbBIE peHleHI/IHS.

[To 3ameuanuro @. BuibosHa, MOJOKEHHE O «IPYTHX
MPABOBBIX aKTaX O MpaBax YeIOBEKa» CIIEyeT TOJKOBAaTh Orpa-
HUYMUTEILHO M OTHOCHUTH K YHUCIy TaKUX aKTOB JIMILIb MEXIyHa-
POAHBIC JOTOBOPBI, HO HC ACKJIAapallui U UHBIC HEC O6$ISBIB3.IOH_[I/IG

'Tporokon BeTymun B cuny 25 sirBaps 2004 r. B mone 2004 rona Accambiies
(coOpanue) rinaB appuKaHCKUX TOCYIAPCTB M HPABUTENILCTB IPHHSIA pelle-
HHE 00 MHTErpaliy JIBYX Cyl10B — A(PUKAHCKOTO Cy/a [0 NpaBaM 4ejoBeKa U
HapoJOB M CyllecTBOBaBiero k tomy Momenty Cyna mpasocynust (Court
of Justice).

*TIpotokon k AdpuKkaHCKoii XapTui MpaB 4elOBeKa M HAPOAOB 00 yuperie-
HUM A(PHUKaHCKOTO CyJa 110 IpaBaM 4yesioBeKa U HapoJoB oT 9 uioHs 1998 1.
(Protocol to the African Charter on Human and Peoples' Rights on the Estab-
lishment of an African Court on Human and Peoples' Rights). Caiit Adpukan-
ckoro cyma. URL: http://www.african-court.org/en/images/documents/
Court/Court%?20Establishment/africancourt-humanrights.pdf (nara o6pamenns
11.05.2015 1.).

3 AdpHKaHCKast XapTHsi [IPaB YeI0BeKa i Hapogos ot 27 mrons 1981 r. (African
Charter on Human and Peoples' Rights ("Banjul Charter") // OAU
Doc.CAB/LEG/67/3 rev. 5,21 LL.M. 58 (1982).

* Cratps 4 TIporokona; npasmuio 26 (1) (b) Ipasun nporeaypsl Appukancko-
ro cyna 2010 r. (RulesofCourt).Caiit AdpuxaHckoro cyna o npaBam 4ejaoBe-
ka u HapomoB. URL: http://www.african-court.org/en/images/documents/
Court/Interim%20Rules%200f%20Court/Final Rules of Court for Publicati
on_after Harmonization - Final English 7 sept 1 .pdf (mata oOpamenus
11.05.2015 1.).

*Hpasuio 26 (1) (d) Mpasun nporeaypst Adpukanckoro cyaa 2010 r. (Rule-
sofCourt). Caiit AdpukaHckoro cyaa mo mpaBam ugenoBeka u HapomoB. URL:
http://www.african-court.org/en/images/documents/Court/Interim%20Rules%
200f%20Court/Final Rules of Court for Publication after Harmonization -
_Final English 7 sept 1 .pdf (nara oopamenus 11.05.2015 r.).
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FOPUAMYCCKHE TEKCTHI . OTCYTCTBHE B MOHSTHH «IPYTHE IPaBO-
BBIC aKThI O MPaBaxX YeJIOBEKa» CIOBa «a(pUKaHCKHE)» MPEAroia-
raet, uto Adpukanckuii Cya MOXKET BEIHOCHTH PEIICHUS Ha OC-
HOBaHUU MEXIyHapo HbIX norosopoB OOH o mpaBax udenoBeka
IpU YCIOBUM, YTO TOCYAapCTBa-ujieHbl AQPUKAHCKOTO CO03a
SBIIIOTCS UX YYaCTHHKaMH. Takue MIHpPOKHUE BO3MOXKHOCTH Ad-
PHKaHCKOTO cyJia MOTYT MPHUBECTH K KOHKYPEHLUU FOPUCIUKINAN
CyJa U OpPraHoB 10 mpaBaM 4YesioBeka Opranusanuu OO0beaMHCH-
Heix Hamuit (Komutera mo mpaBam denoBeka B 4aCTHOCTH). bo-
Jee Toro, mpenamnonaraercs, uto Adpukanckuii Cyx MOXET UMETh
«CBEPX-IOPUCAUKIIUIO», HAIPUMEP B OTHOIICHUU TPaB YeJOBEKa,
coJiepkanmxcs B MexIyHapOIHOM IMaKTe O TPAKIAHCKUX U TIO-
JUTUYECKUX MpaBax 1966 r., 4To He Bcerjaa MpU3HAETCs JOMycC-
THMBIM 10 COBPEMEHHOMY TIPaBY JIOTOBOPOB .

KoncynbpraTuBHble 3akimtoueHust Adpukanckoro Cyna
MPUHUMAIOTCS B COOTBETCTBUHM C ONPEACIICHHOW MPOLETYPOU.
3anpoc KOHCYJIbTAaTUBHOIO 3aKIIOUYEHUS JOJDKEH KacaTbes HOpH-
JTUYECKOU MpoOIeMbl, U B HEM JIOJKHBI OBITh TOUHO YKa3aHBI BO-
MIPOCHI, IO KOTOPBIM TPeOyeTCs 3aKII0UCHHE.

B kauectBe orpaHuyeHus npasa Ha oOpamienue B Adpu-
KaHCKHI CyJ 32 KOHCYJIbTaTUBHBIM 3aKJIIOUEHHUEM IPETyCMOTpe-
HO TIPABHJIO O TOM, YTO PACCMOTPEHUIO B paMKaX KOHCYJIBTATHUB-
HOM TMpoleaypbl HE MOAJNEKAT T€ IOPUAUYECKHE BOMPOCHI, KOTO-
pBie paHee SBWIHCH MPEAMETOM paccMOTpeHus AdQpukaHCKOU
KOMHUCCHH 10 TIpaBaM uejoBeKa M HapoJoB. Tak, Ha ’TOM OCHO-
BaHUM OBbLI OTKJIOHEH 3arpoc [laH-AdpukaHcKkoro coro3a opu-
ctoB U HOxHO-A(dpUKaHCKOTO IEHTpa TPaXKIAHCKOTO CYIOIpPO-
m3BoxctBa Ne 002/2012°,

% Viljoen F. African Court on Human and Peoples’ Rights (ACtHPR), in: The
Max Planck Encyclopedia of Public International Law / ed. by R. Wolfrum.
2 Ed. Vol. 1. Oxford: Oxford University Press, 2012. P. 158.
7 Tam xe.

3anpoc Ne 002/2012 TITan-AdpukaHckoro corw3a IopuctoB u HOxHO-
AdpHUKaHCKOrO IEHTpa TIpaxIaHCKoro cynompousBoicrta (Request No
002/2012 by Pan African Lawyers' Union and Southern African Litigation
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B mo0Oom 3ampoce KOHCYJBTaTHBHOIO —3aKJIIOUEHMS
JOJDKHBI COJIEPKaThCsl KOHKPETHBIE MOJIOXKEHUS A(pHKaHCKON
XapTUU TIPaB YEJIOBEKAa U HAPOJOB WJIH MHBIX IMPAaBOBBIX aKTOB O
IpaBax 4elloOBeKa, B OTHOLICHUU KOTOPBIX Oy/JeT BHIHECEHO KOH-
CyJIbTaTUBHOE 3aKITIOUCHHE . PaccmarpuBas 3anpoc IIpoekra mo
COLIMAJIbHO-O)KOHOMHUYECKUM  IIpaBaM U OTBETCTBEHHOCTHU
Ne 001/2012, AdbpukaHckuii ¢y IpHIIes K BEIBOAY O HECOOTBET-
ctBuM 3ampoca IlpaBuny 68 (2) IIpaBun mponenypsl Adpuka-
CKOT0 cyJa. 3asBUTENb 00palaics 3a KOHCYJIbTaTUBHBIM 3aKJIIO-
YEHHEM C LIeJIbIO0 BBISICHUTh MHEHHUE CyJa 110 BOIIPOCY O MOCHEN-
CTBUAX COCTOSIHUS CUCTEMAaTUYECKOW U IMUPOKO PacIpOCTPAHEH-
HOM IOJIHOW HuEeTsl B Hurepuu uist mpaBoBOrO IOJIOKEHUS U
IIPaB 4YEJIOBEKa. 3asBHUTENSl MHTEPECOBANIO, ABIACTCA JIM TaKas
CUTYyallMsl HapylIeHHeM cTaTbh 2 AQPUKAHCKOW XapTHH IpaB
YeJI0BEKAa M HAPOJOB, KOTOpas 3alpeInacT JUCKPUMHUHALMIO «HA
JT000M IPYyroM OCHOBaHMM» U, COOTBETCTBEHHO, MOAMAIAET JIU
HOJ] IOHATUEM «JIH000€ NHOE OCHOBAHUE» COCTOSTHHE CUCTEMATH-
YECKOM M IUPOKO PACIPOCTPAaHEHHOM IOIHOU aumets . Boisc-
HUB, YTO 3aIpOC KOHCYJBTaTUBHOI'O 3aK/IIOUEHUS HE SBIIICS
npeaMeToM paccmorpenust B Appukanckoit Komuccun, Cyn, on-
HAKO, IIPHIIEN K BBIBOLY O €r0 HECOOTBETCTBUU MPOLELYPHOMY
npaBuwity 68 (2), corlacHO KOTOpOMY B 3alpoce JOJDKHBI OBITH

Center). Caiit AdpukaHCKOTO CyIa Mo IpaBaM 4deioBeka M HapomoB. URL:
http://www.african-court.org/en/images/documents/orders/ (nara oOpaiueHus
11.05.2015 1.).

° Tpasuto 68 Ilpasun mpouemypsi Adpukanckoro cyza 2010 T.
(RulesofCourt). Caiit AdpuraHckoro cyzaa Io mpaBaM YeIOBEKa M HapOJOB.
URL:  http://www.african-court.org/en/images/documents/Court/Interim%20
Rules%200f%20Court/Final Rules of Court for Publication after Harmoni
zation - Final English 7 sept 1 .pdf (mara o6pamenus 11.05.2015 r.).
"3anpoc Ne 001/2012IpoekTa MO COLHUANEHO->KOHOMHUYECKHM MPaBaM H OT-
BerctBeHHOCTH (RequestNo 001/2012 The Socio-Economic Rights and Ac-
countability Project (SERAP). CaiitT Adpukanckoro cyja 1o npaBam 4esioBeKa
n HapomoB. URL:http://www.african-court.org/en/images/documents/orders/
Decision - Request_of Advisory Opinion 001-2012 SERAP_Struck Out
French.pdf (nara oopamenus 11.05.2015 r.).
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yKa3aHbl, HE TOJBKO KOHKPETHBIC CTAThH MEXIYHAPOIHBIX JTOTO-
BOPOB O IPaBax YeIOBEKa, HO MOAPOOHBIE 0OCTOSTENBCTBA, CIIO-
cobcTBOBaBIIME MMojave 3amnpoca Adpukanckomy cyay. Paccmar-
pUBaEMoOE JEN0 yKa3bIBAaeT Ha J[Ba OOCTOSATENHCTBA: BO-TICPBBIX,
Ha TOTOBHOCTh A(PHUKAHCKOTO CyJia TMOJIb30BaTHCSI CBOUMH KOH-
CYJIbTATUBHBIMU TIOJTHOMOYHUSAMHU (JOKA3aTEIILCTBOM TOMY CIy-
KaT HEOJHOKpPATHBIC TOMBITKH CBS3aThCS C 3asBUTEIEM); BO-
BTOPBIX, HA IOPUIUYECKYIO HETPAaMOTHOCTh CyOBEKTOB IpaBa 3a-
npoca KOHCYJIBTaTUBHOTO 3aKJIOUEHHS MPH ero (GpopMmysnpoBa-
HUU U TIOCIEAYIONIYI0 HHEPTHOCTh BO B3auUMOACHCTBHH ¢ Adpu-
KaHCKUM CYIOM IIPH TOTIBITKaX YTOYHUTH MPEIMET 3aIpoca.

BriHeceHne KOHCYJIBTaTUBHOTO 3aKIOueHUS AdQpukaH-
CKOTO CyJia MTPOUCXOIUT B OTKPBITOM 3aceliaHun. B ciyyasx, ec-
JU TOTO TPeOYIOT 0OCTOSITENLCTBA, CYJl MOXKET 3aCelaTh 3aKPBITO.
KoHcynbTaTHBHOE 3aKIIIOUEHHE JOJDKHO COMPOBOKAATHCS apry-
MeHTanue. Jo0oil Cynbs, y4acTBYIOUIUI B BBIPAOOTKE KOH-
CYJTaTUBHOTO 3aKJIFOUCHHSI MOXKET BBIHECTH 0c000¢ MHEHUE, B
TOM 4HcJIe 0coboe MHEHHE (separate opinion), B KOTOPOM CYJbs
COTJIaCEeH C PEIICHUEM IOPHUIMYECKOTO BOIIPOCA, OJHAKO, HCIIOJb-
3yeT AJsl IOCTHKEHHUS ITOrO pe3ylibTaTa apryMEHTAIUI0, OTIHY-
HYIO OT apryMEHTAlliH CyJa B IEJIOM, a TaKKe 0c000e MHEHHE
(dissenting opinion), B KOTOPOM COJICPKUTCS HECOTJacue C pe-
[ICHUEM CyJa IO JAaHHOMY [Ny, TO €CTh C MHEHHEM OOJIbIINH-
CTBA, a TAKXKE PA3bACHSAIOTCS MPUUYUHBI Hecornacus. Konus KoH-
CYJIBTaTUBHOTO 3aKIIOYCHUS HAINpPABISIETCS  TOCYyAapCcTBaM-
yneHaM Adpukanckoro Coro3za, AQpHUKaHCKOH KOMHCCUU U
MHBIM 3aMHTEPECOBAHHBIM CTOPOHAM.

[Tonaraem, 4uro MMEeHHO TpeOoBaHHE K AQPHUKAHCKOMY
Cyly apryMEHTHpPOBAaTh CBOM KOHCYJIBTATHBHBIC 3aKITIOUCHHSI
MPEJICTaBISICT HAUOOBIINNA UCCIIeIOBATENILCKUN UHTEpEC. Apry-
MEHTaIUs CyJa B TIOJHOM Mepe WLUTIOCTPHPYET JIOTHKY PacCyiK-
JIeHuil cyaa, mpodecCHoHAu3M U KOMIETEHTHOCTh MPEICTaBH-
Teneh cynma. XapakTepHBIM MPUMEPOM CIIOCO0a apryMEHTAIHH
AdpukaHCKOTO cyJ]a MOXKET CIY>KUTh KOHCYJIbTATUBHOE 3aKITO-
yeHue ot 5 aexadbpst 2014 r. o mpaBe AGPUKAHCKOTO KOMHUTETA
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AKCIIEPTOB IO MpaBaM M OJIArOMOJyYHIO JACTeH Ha oOpalieHue B
AdpHKaHCKHiT CyJI 10 IpaBaM 4eI0Beka H HAPOAOB . OIHUM U3
BOIIPOCOB, MOCTaBJIEHHBIM Tepel AGPUKAHCKUM CYJIOM B 3aIpo-
Cce KOHCYJIbTAaTUBHOTO 3aKJIIOYEHHUsS, ObLIa MmpoljemMa ompejee-
HUsl ctatyca A(QpPUKAHCKOTO KOMHUTETa SKCIEPTOB MO MpaBaM U
Onaromnonyuuto aerei (nanee — Komurer skcnepToB) Kak opraHa
Adpukanckoro coro3a nub0 Kak adpUKAHCKON OpraHU3aINH,
npu3HaBaeMoil AppukaHCKUM coro3oM. OTBeyasi Ha MMOCTABJICH-
HBIN BOmpoc, AQPHUKAHCKHI Cy[ 3alpOCHSI MHEHHS TOCYapCTB-
qJIeHOB A(PHUKAHCKOTO COI03a, a TaKkke APPUKAHCKOW KOMUCCUHU
[0 MpaBaM 4YeJOBEKa W HAapOJOB, B COOTBETCTBUU C KOTOPBHIMU
KomuTteT skcrepToB mpu3HaBaics appuKaHCKOW OpraHU3AIMECH,
a He opranoM A¢pukanckoro coro3a. OgHako AGpUKaHCKUH Cy
3aHSJI MHYIO TO3UINIO, KOTOPYIO M apryMEHTHPOBAI B paMKax
KOHCYJIbTaTUBHOTO 3akimtoueHus. Cyn ykazan, yto Komuter skc-
MIEPTOB SIBJISICTCS CICLUATN3UPOBAHHBIM OpraHoM AQpuKaHCKO-
ro COI03a M UMEET Bce HEeOOXOAMMbIE XapaKTEPUCTHKHU, a UMEH-
HO: KBa3U-CyJeOHYIO MMPUPOAY, COOCTBEHHBIN OIOKET U OIpe/ie-
JeHHYI0 (opMy OTUETHOCTH mMepel] MOJIUTUYECKUMHU OpraHaMu
Adpukanckoro coroza. Kpome Toro, orHommenus Adpukanckoro
coro3a ¢ KoMUTEeTOM 3KCIEpTOB BHICTPAUBAIOTCS B TOW K€ MaHe-
pe, uTo u ¢ apyrumu opraHamu Coro3a, 1eAaTeIbHOCTh KOMHUTETA
Ha PaBHBIX C JIPYTMMH OpraHaMy BKJIIOYAETCS B MOBECTKY IHS
HcnomuautensHoro komurera u Accambien A(QpUKaHCKOTO COIO-

"KoncypTaTiBHOE 3aK/10ueHHe ADPUKAHCKOrO Cy/a [0 MpaBaM dYeIoBeKa H
HapoJoB OT 5 nexadps 2014 r. o npaBe A(pPUKaHCKOTO KOMHTETA 3KCIIEPTOB
10 TpaBaM W OJarornoiyduio jereil Ha obOpauieHue B AQpUKAaHCKUH Cyz IO
npaBaM 4ejoBeka W HaponoB (Advisory Opinion in the Matter of Request by
the African Committee of Experts on the Rights and Welfare of the Child on
the Standing of the African Committee of Experts on the Rights and Welfare
of the Child before the African Court on Human and Peoples' Rights).Caiir
Adpukanckoro cyma 1o mOpaBaM  d4ejoBeka u  HapojgoB. URL:
http://www.african-court.org/en/images/documents/Court/Cases/Advisory%
200pinions%202015/Advisory%200pinion%20n0%20%20002-2013.PDF
(mara ob6pamenus 11.05.2015 r.).
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3a (1. 55). YuuThiBasi Bce Ha3BaHHbBIC (PAKTHI, JAXKE B OTCYTCTBHE
ouIManTLHOTO 3aKkperuieHruss KomuTera SKCIepToB B KauecTBE
odpunuansHOTO OpraHa AdQpukKaHCKOro coro3a, AdpukaHCKHA
cyn npuszHan 3a Komurerom craryc opraHa, a He OpraHu3aldu
(1. 56).

WNurepecna aprymenramusi AdQpuKaHCKOro cyjna, pac-
CMaTpPUBAIOIIETO0 B paMKaxX YKa3aHHOTO KOHCYJIbTaTHUBHOIO 3a-
KITFOYEHHS BOIIPOC O TOM, siBIsieTcs 1 KoMuTeT aKcnepToB «ad-
PUKAHCKON MEXIPABUTEILCTBEHHON OpraHu3aluein», UMEIoIen
mpaBo, cornacHo cT. 5 IlpoTokorna, Ha oOpamenue B Adpukan-
CKHUH Cy[ 3a pa3peluieHrem jena mno cymecty. Cya ykasani, 4To
MpaBoO Ha OOpaIlIeHHEe 32 KOHCYJIHTATUBHBIM 3aKIIOUCHUEM B Ka-
yecTBe oprana Adpukanckoro corosa (mo ct. 4 [Ipotokona) Bo-
BCE HE O3HAYaeT aBTOMATUYECKOTO MPHU3HAHUS IpaBa Ha oOpa-
IICHUE 3a Pa3pelIeHueM Jena mo cymiecTBy (mo cr. 5 IIpoTtoko-
na). bonee Toro, paccMOTpeB BO3MOXKHBIE WHTEPIPETAIIMHA TEP-
MUHA «MEXIPABUTEIbCTBEHHAS] OpraHu3anusy, AdpUKaHCKUN
CyJl TIPUIIIET K BBIBOAY, YTO «adpuKaHCKU» XxapakTep Komurera
HKCIIEPTOB HE BBI3BIBAET COMHEHUN B CHIIy MPUHAMJICKHOCTH K
yrcity opraHoB Adpukanckoro corosa (m. 70). OgHako mokaza-
TEJbCTB B MOJIB3Y MPU3HAHUSA €T0 MEKIPABUTEILCTBEHHOM opra-
Huzanuei Cyn He Hamen. B wactHocTu, AdpukaHCKU# cyJ yKa-
3aj], YTO BAKHEHMIIUM 3JIEMEHTOM XapaKTEPUCTUKH MEXKIpPaBU-
TEIHCTBEHHON OpraHU3alliu SBJISICTCS HAMYHME B COCTaBE Opra-
HU3aLMU MPeACTaBUTEIeH TOCYIapCcTB, NEHCTBYIOMMX B O(UIIN-
anbHOM KadectBe. UneHsl Komurera sKCrepToB, XOTs U Ha3HA-
yaroTcsl (BBIOMPAIOTCS) TOCYJapCcTBaMH, JEHUCTBYIOT B JIMYHOM
KauecTBE, HE SIBISSICH MTPEICTABUTEISIME TOCYIapCTBa, UX HA3HA-
yuBiero (u3opasiiero). UMeHHO 3TO 00CTOSATENHCTBO B OCHOB-
HOM HE TMO3BOJIIET OTHOCUTh KOMHTET IKCIEPTOB K YHCIy MEXK-
MPaBUTEILCTBEHHBIX opranm3aiuii (m. 73). Kpome Toro, npusHa-
Hue Komutera axcnepToB opraHoM AQpUKaHCKOTO COK03a HE J0-
MyCKaeT OJHOBPEMEHHOIO MPU3HAHUS €r0 B KayecTBE MEXKIyHa-
ponHoi opranuzanuu. CooTBeTcTBEHHO, KoMHTET 3KCIIEpTOB HE
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obnamaet mpaBoM oOpaiieHus B AQpukaHCKHIA CyJ 3a pasperre-
HUEM JIeJa MO CYyIIECTBY 1Mo cMbiciy cT. 5 [Iporokona (1. 74).

B nenom, aHanu3 yka3aHHOTO KOHCYJIbTAaTUBHOI'O 3aKIIIO-
YeHHs TO3BOJISET ClIeNaTh WHTEPECHBIE BBIBOJBL. BO-TIEpBBIX,
AdpukaHckuii cyl He CKJIOHEH n30erarb HEOJHO3HAYHBIX MTPaBO-
BBIX BOINPOCOB, MOCTABJICHHBIX IEPEa HUM, MyTeM MPU3HAHUS
ce0s1 HEKOMIIETEHTHBIM (HEMPAaBOMOYHBIM) HMX pPacCMaTpPUBATh.
[TamsaTyst 00 WMCHONB30BAaHUHM TAKOTO MMOAXOAa, HAMPUMEpP, B
npaktuke MexayHapoanoro cyna OOH, cienyer ycMatpuBaTh B
JEeSTENbHOCTH A(DPUKAHCKOTO CyJa KellaHHe CaMOCTOSATEIHHO
pa3o0paThCsi B HEOUEBUIHBIX IOPUIUYECKUX BOMpocax (Mpu oye-
BHJIHOCTH OTBETOB, BEPOSITHO, HE ObLIO OBl OOpallcHHUS B CYI).
Bo-BTOpBIX, OOpamaer Ha ceOs BHUMaHHE CaMOCTOSITEIHHOCTH
Adpukanckoro cyna B (GopMyIMpOBaHUHM BBIBOJOB: JaKe MpHU
HAJIMYUU apryMEHTAaIH MMO3UIMN YYacTBYIOIIUX B JieJie CTOPOH,
CCBUIOK Ha aBTOPHUTETHBIC MCTOYHHKH, BKIIOUasi CyAeOHBIC pe-
meHusi, AQpukaHCKMii Cyll HE cuMTaeT ceOs CBS3aHHBIM YbCH-
1100 TO3UIHeH (MTPEIOAUIIUATBFHOCTEIO) TIPH MPUHSATHH PEIICHHUS.
B-tpetpux, AdpukanckoMy cyay CBOMCTBEHHO MPUOETaTh K pas-
JUYHBIM BHJaM HCTOYHUKOB MEXIyHApOJHOTO MpaBa, B TOM
YHUClIe JOKTPUHAIBHBIM, YTO MOXET OOBACHATHCA HEOOXOIUMO-
CTBIO aHANIM3a HE TOJILKO PErHOHATBHBIX, HO U YHUBEPCAIBHBIX
HOPM MEKIYHapoJHOro IpaBa. Bce HazBaHHBIE 0OCTOSTENHCTBA
CBUJIETEIHCTBYIOT O JIOCTATOYHO BBICOKOH CTEMEHU aKTHBHOCTH
AdpukaHCKOro cyJa MpH HCIHOJb30BAaHUU KOHCYJIbTATUBHOMN
IOPUCIUKIIMK, YTO €CTECTBEHHBIM O00Opa3oM oTpakaeTcs Ha (op-
MUPOBAaHUU TMPEJCTABICHUH O COBPEMEHHOM MEXIyHapOJAHOM
IpaBe B paMKax IOPUANYECKOTO co00IecTBa ahpuKaHCKOTO KOH-
TUHEHTA.

O00CHOBaHHOCTH TPEIJIOKEHHBIX BBIBOJOB MOXHO IIOJ-
KpPENUTh TAaK)K€ OTCBHUIKOM K 3ampocy KOHCYJIbTATUBHOTO 3aKIIIO-
YeHHsI OT YeThIpeX apUKAHCKUX HEMPABUTEIHCTBEHHBIX OPTaHU-
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sarumii Ne 001/2014'%. Cornacro 00CTOSATETHLCTBAM, YKA3aHHBIM B
3anpoce, Hurepus sBngercs ywactHukoM Pumckoro Cratyra
MexayHapoaHoro yrojoBHoro cyaa (maigee — MYC) u uineHoM
Ad¢puxanckoro Coro3a 1 cBf3aHa B PaBHOM cTeneHH 00s3aTeb-
ctBamH 1o Pumckomy ctatyty (cT. 86) M 00s3aTenbcTBaMu 110
pesomonusiMm  Adpukanckoro Coroza (ct. 23 YupeauTeabHOTro
akta). Hurepus patudunmponana Pumckmit Cratyr MYC 21
ceHta0psa 2001 1. u chIrpana BaKHYIO POJIb B €r0 YUPEKICHUU U
nocneaymwoueM pyHkurnonupoBanuu. ['paxxagane Hurepuu Bxonsr
B coctaB CyJa, B TOM 4YHCJIE€ B KaueCTBE CyJAEW, a HUIEpUNCKOE
[IpaBUTENHCTBO MPUHUMAJIO Y4YaCTHE BO BCEX 3acedaHusaAx Ac-
cam0Iien rocyaapcTB-ydyacTHHKOB CTaryTa, paBHO Kak M B Tep-
BOM COBENIaHUU IO MepecMoTpy nosiokennit Pumckoro Craryra
B Kammane (Yranma). Hapsany ¢ stum Hurepus siBisiercst mocra-
TOYHO 3aMeTHbIM uieHoM Adpukanckoro Coro3a u Bcerma Jeu-
CTBYET B COOTBETCTBMHU C pesonmonusimu Corosa. Ilpu aToMm B ne-
puoa ¢ 2011 mo 2013 rr. Adpukanckuii Coro3 NPUHSI PsJl pe30-
JIOLMM, MPpU3bIBaIOMIKMX WieHOB Cor03a HEe B3aUMOJIEMCTBOBATh C
Od¢ucom IIpokypopa MYC B Bompoce apecta u Bbigauu [Ipesu-
nenta Cynana Omapa Anp-bammpa. C 2009 r., xorga [Ipesunen-
Ty OMap Anb-bammp MY C 0b110 BBIIBUHYTO OOBUHEHHUE, BBIJAH
oplep Ha apect, HamnpasieHHbI IlpaBurensctBy Hurepuu, r-a
Anb-bamup, Mo HEKOTOPBIM 3asiBICHUSM, BbE3KAI HA TEPPHUTO-
puto Hurepuu asaxzasi, B 2009 u 2013 rr.. B oboux ciydasx y
HUTEPUICKOTO MPaBUTEILCTBA ObLIO 00s3aTeNbCTBO MO PruMcko-
My Cratyty apecroBaTh U Bblgarh ero MYC. B T0 ke Bpems
MPaBUTENBCTBO HUrepuu CTOJIKHYJIOCH ¢ HEOOXOIUMOCTBIO Clie-
noBath pesoronusiM Adpukanckoro Coro3a, TpeOyromUM BO3-
JIepKUBaThCd OT B3aumojencTBud ¢ MYC mo »Tomy MOBOAY.

12 3ampoc Ne 001/2014 OGBeMHEHNS IO MEX/TyHAPOHOMY YIOIOBHOMY CYJLY
u np. (Request 001/2014 by coalition on the international criminal court and
others). Caiit A¢pukaHckoro cyna mno mnpaBaMm uelioBeka M HapomoB. URL:
http://www.african-court.org/en/images/documents/case/Summary_of
ADVISORY_ OPINION_No.pdf (nata oopamenus 11.05.2015 r.).
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3asBuTenu, OyIyud OpraHU3alUsSMU TIPaXXTAHCKOTO OOIIecTBa,
IBITAIOMIMMUCS PEIIUTh MpobiieMy Oe3HaKa3aHHOCTH, BKIIIOYAst
TpeboBaHue 00 apecte W Bblgade Juil, oOBMHEHHBIX MYC, mo-
TpeOOBaIM OT HUTEPHIICKOTO MPABUTEIILCTBA APECTOBATH U BBI-
nate Ilpesunenta Anb-bammpa B 000UX YIOMSHYTBHIX Cly4asx.
Bo Bpemss ero Busura B 2013 T. OgHONl M3 opraHu3aiuii-
3asBUTENEH ObUIO MOJy4YeHO cyAeOHOe MOCTAaHOBJICHHUIO HAIMO-
HAJIBHOTO Cy/a C T€M, YTOOBI BHIHYJIUThH IIPABUTEIHCTBO BBIIIOJI-
HUTb €r0 JIOTOBOPHOE 00s13aTeNIbCTBO B OTHOIIEeHUHU [Ipe3unenTa
Cynana, HO HUTEPHUIICKOE NPABUTEIHCTBO HTHOPUPOBAIO 3TOT
dakTt, 1o Tex nop, noka [Ipesuaent Amnp-bamup Gmaromnosry4Ho
HE TIOKHHY TeppuToputo Hurepuu.

[To yTBepKIeHUIO 3asBUTENCH, UX MPABOBas 3aUHTEPECO-
BaHHOCTh B KOHCYJHTAaTHBHOM 3aKJIIOYCHHH MPOHMCTEKAET U3 Xa-
pakTepa JAesTeNbHOCTH OpPTaHU3alliid, HalTpaBJIeHHOW Ha 00phOY C
0e3HakazaHHOCThIO B Adpuke. bonee Toro, B3auMoIelCTBys ¢
ahpUKaHCKUMH TIPaBUTENbCTBAMU 110 npobiemMam MYC u Adpu-
kaHckoro Coro3a, paBHO Kak M 1Mo 0ojiee HIMPOKOMY KpyTy Ipo-
0JeM MEXIyHapOJHOTO MPaBOCYIUs, 3asBUTENU HYKIAIOTCS B
OTBETE Ha BOIPOC, KAaKWE JOTOBOpPHBIE 0053aTENbCTBA HUMEIOT
00JIBIIYIO FOPUAMYECKYIO CHITY B CIy4yae KOJIu3uu. B HacTosiee
BpeMsl TaKoe€ MPOTUBOpeuue (KOJIU3HWsI) UMEETCs, a 3asiBUTEIN
3aMHTEpPECOBaHbl B TOM, YTOOBI MpoOJeMa YCTaHOBIICHHUS MpHU-
OpUTETa IOPUAMYECKONW CHUJIBI 00s3aTenbcTBa  AQPUKAHCKOTO
Coro3a o Pumckomy Craryty u no Pesomonuu AdpukaHckoro
Coro3a Obu1a pazpemena. B atom ciyuae perienne A¢dpHukaHCKo-
ro Cy/Ja MOXET CIY>KUTh PYKOBOJCTBOM IPHU B3aUMOJICHCTBUU C
apUKaHCKUMHU TPABUTEIBCTBAMH M TPEOOBAHUH K HUM COOTBET-
CTBOBATh IOTOBOPHBIM 00s13aTenbeTBaM 1o Pumckomy CraTyTy.

Ha Texyumiit Mmoment (maii 2015 r.) Adpukanckuii cy He
IPUHSJT KOHCYJBTaTUBHOTO 3aKJIIOUEHUS MO0 HCCIETyeMOMY 3a-
npocy. Onnako ecnmu Cyn mpu3HaeT ceOsi MpaBOMOYHBIM JaBaTh
KOHCYJIbTAaTUBHOE 3aKJII0YEHHE 10 IMOCTABJICHHO B 3ampoce mpa-
BOBOU mpobneme (a Takas TCHIEHIUS UMEETCS), TO BO3HUKHET
HEOpJIMHAPHAS CHUTYyallus, B KOTOPOH PETHOHAIBHBIM CYICOHBIH
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opras Mo IpaBaM 4ejoBeKa OyJeT NaBaTh TOJKOBAaHHE yHHBEP-
CaJIbHOT'O MEKIYHapOJIHOr0 JOroBOpa, Ha Kacarollerocs Hamps-
MYIO 3allUTHI IPaB YEJIOBEKa.

B kadectBe 0000MmIAIONINX BBIBOJOB MOXHO MPHBECTH
CJIEAYIOIINE TOJI0KEHUS. BOo-NIepBhIX, OCYIIECTBICHUE KOHCYIb-
TATUBHOW IOPUCHAUKINH A(PUKAHCKUM CYJJOM BBICTYyIAeT CBUJIC-
TEJIbCTBOM HE TOJIBKO €r0 aKTUBHOCTH, HO M THOKOCTH, TOTOBHO-
CTHM paccMaTpuBaTh HEOJHO3HAYHbIE IOPUIMYECKHE BOIPOCHI,
ONpPEACICHHON CMEJIOCTH B NPUHATHM penieHuid. Bo-BTOpBIX,
BKJIIOYCHHE B IMPEIMETHYIO IOPHUCIUKIUIO A(QPHKAHCKOTO CyJla
IIpaBa TOJIKOBATh «WHBIE» TOTOBOPBI, HE HOCSIIHUE PETMOHAIBHO-
ro Xapakrepa, MOXKET MPHUBECTH K KOHKYPEHIIUU IOPUCIUKLIMN 1
TOJIKOBAaHWM: PETHOHAJIBHBIN MEXIYHApOJAHBINA CyaeOHBIN OpraH,
NPaBOMEPHO HAJICNICHHBIN KOHCYJIbTaTUBHOM IOPUCIAMKIMEH, OY-
JIET TBOPUTH «HOBOE» MEKTyHAPOJHOE MPABO.
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3ALLNTA NPABA HA BOAY N CAHUTAPHbBIE YCIIYTU
B MPABOMNMPUMEHUTENIbHOU NMPAKTUKE
AOPUKAHCKUX TOCYOAPCTB

Counnen Anexcanap MuxaiiioBug

KaHouoam 1opuouteckux Hayk, 0oyenm, Kkageopa mexcoyHapooHo2o npasa
Poccutickozo ynueepcumema opyacovi Hapooos

B 2015 r. ucrekaer cpok peanuzaruu lleneit pasButus
teicsiuenietust (L[PT), koTopbie ObUTH yUpekACH MEKIYHAPOIHBIM
coobmectBoM emé B 2000 r.' [IprBeIeM HEKOTOPHIE CTATHCTHYE-
CKHE€ JlaHHBIe, YTOOBI MOMBITATHCS Pa300paThCS YEro yIanoch
JIOCTUTHYTb Y€JIOBEUYECTBY, a HAJl YeM eIlI€ HYy>KHO aKTUBHO pabo-
TaTh B paMKax HeJaBHO o0o3HaueHHbIX Lleneil ycroitunBoro pas-
surist (LIYP), mpumsiteix ma 2016-2030 rr.”

CoracHo cTaTUCTHYECKUM JaHHBIM ¢ 1990 r. mo 2015 1.
1,9 mipa denoBeK MOMYYWIM JTOCTYN K BOJOMPOBOJIHOMN MHUTHE-
Boi1 Boze (B 1990 r. 65110 2,3 Mutpz, a B 2015 r. craino 4,2 mipx)’.
Takxe Bo BceM Mupe 147 cTpaH JOCTUIIIN LIEJIEBOTO MMOKA3aTeNs
o obecreyeHnIo MUThEBON BOJOM, 95 cTpaH pemuiu 3afady 1o
00€CTIEUeHNIO  CAHUTAPHO-TEXHUYECKUMH  CPEICTBAMH,  a
77 cTpaH peaan30Bald U TO, U ipyroe. 2,1 MIIpAa 4eloBeK BO BCEM
MUpE TONYyYWJIM JOCTYNl K  YJIY4YIIEHHbIM  CaHHUTApHO-
TEXHUUYECKUM cpeacTBaM. J[ons mioael, MpakTUKYIOMUX OTKPHI-
Tyto aedekaruro, ¢ 1990 r. cokpaTriiachk IOYTH HAMIOJIOBUHY .

C 1990 r. nons HaceneHus, HE HMMEIOLIErO JOCTyNa K
YIYYIIEHHBIM MCTOYHHKAM MUTHEBOW BOJIBI, COKpATHJIACh HAIO-
JOBUHY B cTpaHax Bocrounoii A3sum, JlaTuHckoil AMepuUKu u
Kapubckoro 6acceitna, FOro-Bocrounoit A3uu, IOxuol A3un u

! «Jlexnapauust Thicsuenetns Opranmsanun O6beuHéHEbIX Haruity npuusTa
8 cenrs6ps 2000 r. I'enepansroit Accambiaen OOH (Pesomorust 52/2).

2 Jlox. OOH A/RES/70/1 «IIpeobpasoBanue Hamero mupa: IloBecTka mHS B
obxactu ycToiunBoro pa3sutus Ha epuoa 1o 2030 romay.

3 URL: http://www.un.org/ru/millenniumgoals/mdgreport2015.pdf.
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3anagHoit A3un. B Adpuke k rory ot Caxapsl 1eJeBor MmokKasa-
tesb L[PT HE JOCTUTHYT, HO YUCIEHHOCTh HACEJICHUS, TIOJIb3YIO-
HIErocs yJy4IIEHHBIMA UCTOYHUKAMU MUTHEBON BOJIbI, YBEINYH-
nack Ha 20 %. B 2015 r., cornacHo orneHkaMm, 663 MIIH. 4eJIOBEK
10 BCEMY MHpPY IMO-IPEKHEMY MOJIB3YIOTCS HEYJIyUIIEHHBIMHA HC-
TOYHUKAMH NMUTHEBOM BOJIbI, BKJIIOUAsl HE3AIIUIIIEHHBIE OTKPBITHIE
KOJIOJILIBI, POJHUKH U OTKPBITBIE BOJOEMBIL. [IouTH nmosnoBuHa Jiro-
JIed, TOJNB3YIOIIMUXCS HEYJIYUYIIEHHBIMU HWCTOYHMKAMU BOJBI,
MPOKUBAIOT B CTpaHax Adpuku K rory ot Caxapsel, a ojaHa M-
tasg — B FOxxnol Azum.

B crpanax KaBkaza u lleHtpanbHoii A3uu, BocTouHou
Asun, CeBepHoit Appuku n 3anagHoil A3um 10Ji HacelleHHs], He
MMEIOIIEr0 JIOCTyNa K YIYYIIEHHbIM CaHUTAPHO-TEXHUYECKUM
CpeACTBaM, COKpaTHIIach HaHOHOBI/IHy4.

B mexnyHapoaHOM mpaBe MOSBIISETCS BCe OOJbLIE TOKY-
MEHTOB, T'/Ie TOBOPUTCS O MPABE YETOBEKA HA BOJY U CAHUTAPHBIE
yemyru®. Takke 9T0 MPaBO BHIBOAMTCS MyTEM PACIIMPUTETHHOTO
TOJIKOBAHUS U3 JPYTUX paHee U3BECTHHIX mpaB. Hampumep, xoTs
B MexayHapoHOM MakTe 00 3KOHOMHUYECKHX, COLHUAIbHBIX U
KyJBTYpPHBIX IpaBaxX HE TOBOPUTCS MPsIMO O MpaBe Ha Boxy, Ko-
MHUTET N0 SKOHOMHYECKUM, COLHUAIBHBIM U KYJIBTYPHBIM IPaBaAM
MOJAYEPKUBAET, UTO MPABO HA BOJY SBISETCS YACThIO MpaBa Ha
JIOCTaTOYHBIN KU3HEHHBIM YpOBEHb, IIPaBa HA JOCTATOYHOE IHU-
TaHUE, XUIUIIE U OAEXKIY, a TAKKe IpaBa Ha 3;[op0131>e6. B coort-

* Tam xe. C. 58.

° Hanpumep B HTOrOBOM JI0KyMeHTe «ByIyIiee KOTOpOro Mbl XOTHM, IIPUHS-
ToM Ha KoH(epeHuun «Pro+20» B 2012 r., oTMeueHO: «MBbI NPU3HAEM, YTO
BOJIHBIE PECYPCHI SIBJISIIOTCSl OJHUM M3 KPaeyroJbHbIX KaMHEH yCTOHYHMBOTO
Pa3BUTHSL, TIOCKOJIBKY OHH TECHO CBS3aHBI C PSIIOM KIJIFOYEBBIX OOIEMHUPOBBIX
npoGsiem. ITosToMy MBI BHOBB 3asIBJISIEM O BaXKHOCTH ydeTa (pakTopa BOJHBIX
pecypcoB B KOHTEKCTE yCTOHYMBOTO Pa3BUTHS U oOpaimaeM 0oco00e BHUMaHHE
Ha Ype3BBIYAHHYI0 BaKHOCTb BOJOCHAOKCHUS M CAaHUTApHUM B PaMKaxX Tpex
KOMIIOHEHTOB YCTOWYUBOTO Pa3BUTHSY. URL: www.un.org/ru/
sustainablefuture/

6 3ameuanne obmero mopsaka Nel5 (2002) o mpase Ha BOAy, MyH.3.
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BETCTBUU C 0053aTEILCTBOM yBa)kaTh MIPAaBO Ha BOAY U CaHUTap-
HbI€ YCIyTHU rOCYIapCTBa JOJKHBI BO3ACP>KUBATHCS OT JIEUCTBHIM,
KOTOphIe OYyAyT SIBISTbCS HEONpaBIaHHBIM BMEIIATEIbCTBOM B
MOJIb30BaHKE ITUM MpaBoM. OOmue HapylieHus 00s3aTenbCTBA
yBakaTb MOXHO pacHpeleNUTh IO CIEAYIOIMUM KaTeropusiM:
npsiMOe BMEIIATENIbCTBO B 0OeCIeueHne JOCTyIa K BOJIEe MU ca-
HUTApHBIM YCJIyram; 3arps3HeHHe, OTBOJ WJIH HCTOILIEHUE BOJ-
HBIX PECYpCOB; MPUBJIEYEHUE K YTOJIOBHON OTBETCTBEHHOCTH 3a
JeNCTBUS, CBA3aHHbBIE C BOJOCHA0KEHUEM U CAHUTAPHBIMH yCITy-
ramu, ¥ IpUMEHEHUE MEP HaKa3aHMUSI.

VYaenenue OonblIero BHUMaHUS HapylIEHUSM IpaBa Ha
BOJY U CaHUTApHBIC YCIYTHd U aHAIHU3 UX CTPYKTYPHBIX MPUUUH
MOXET 00eCIeUUTh PaBHBIN AOCTYI K 3(PPEKTUBHBIM CPeICTBAM
paBoBOM 3auThl. [fToMMMO HCTIpaBiIeHUs MOCIECACTBUI OTIEIb-
HBIX HApYIIEHUH, BBISIBJICHHE MOTHBOB HapylIeHUN OyJeT Takxke
CIocoOCTBOBATh MX MPEAYNPEKICHUIO, a TIPABUTEILCTBAM OyIeT
HEOOXOJUMO YUYUTHIBATh UX CTPYKTYypHbIE IPUYUHBI B XOJE BBI-
pabOTKH MOJTUTHUKH U OI0J)KETa TOCYAapCTBA.

B nenom, HapyiieHus mpaBa ueigoBeKa Ha BOJYy U CaHH-
TapHbIE YCIIyTU HEPEIKO codueTaroTcst ¢ Oosiee MacmITaOHBIMU
JUIICHUSMU U HapyLIEHUSIMU JIPYTUX IpaB, BKJIIOYas MpaBa Ha
JKU3Hb, Ha 3/I0pOBbE, HA MHUTAaHUE, HA KUIUIIE, HA 00pa30BaHHE,
Ha TPYJ U Ha 3JI0pPOBYIO OKpy»Karolyto cpeny. OTcyTcTBue Hal-
JEKAIIET0 CaHUTAPHOTO O0OPYJOBAaHHS B IIKOJIAX MPHUBOIUT K
TSKEJBIM TIOCTIEACTBUSM JUIS TIpaBa Ha 00pa3oBaHUE U TeHAEPHO-
ro paBeHcTBa. Hapsiny ¢ 3TUM OHO CTaBUT MOJ yrpo3y MpaBO Ha
YACTHYIO JKHU3Hb M YEJIOBEUECKOEe JJOCTOMHCTBO. JTa B3aUMOCBSI3b
SIBCTBYET U3 (POPMUPYIOIICICS TIPAaBONPUMEHUTEIHHON MIPAKTUKU
pa3IMyYHBIX TOCYJAapcTB B 00JacTU BOJOCHAOXKEHUS WU Ipelioc-
TaBJICHUSI CAHUTAPHBIX YCIYT.

BaxHO OTMETUTH, YTO HEJABHEE BCTyIUIeHUE B crity Da-
KyJIbTaTUBHOTO MPOTOKONA K MeXIyHapOAHOMY IMAaKTy 00 JKO-
HOMMYECKHX, COLMATIBHBIX U KYJbTYPHBIX MPaBax O BO3MOMKHO-
CTH WHIMBUIYAIBHBIX Xallo0 MpHUBENET K aKTUBH3AIMHM MPOTH-
BOJICHCTBUS HapyUICHUSIM IIpaBa HAa BOJAY M CaHUTApHbIE YCIIYTH,
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OyzeTr crmocoOCTBOBaTh UX Oojiee yriayOJeHHOMY KOHIENTYalb-
HOMY OCMBICIICHUIO U TIOBBIIICHUIO YPOBHS WX CHIIBI Ha HAIHO-
HaJIbHOMY YPOBHE, T€M caMbIM obOecrieuuBas 0ojiee TIIaTelbHOE
cobrozienne 3toro mpasa’. Ha ceromusmamii nexs 21 rocymap-
cTBO patuduimpoBano MakyabTaTUBHBIA MPOTOKOI U YKE 8 XKa-
7100 HAXOASTCS HA CTAIUU PACCMOTPEHUSL.

AHanmuTHYeCKHi 0030p HApYIICHUN TIPaB YeJIOBEKa Mpe/-
JaraeT HaJlaJuTh MHOTOCTOPOHHUH AHAOT O TOM, Kak 3¢¢ek-
THUBHEE BeCTH OOpbOy ¢ HapylIEHUSMHU MpaBa Ha BOJLY U CaHH-
TapHble ycnyru. s 3Toro motpedyercs OonpeaeuTh MpensaTCT-
BUS, C KOTOPBIMU CTaJIKMBAIOTCS JKEPTBBI B IMpoOIlecce 0CTyma K
MPaBOCYIMIO, OKa3aTh CyAaM M APYTUM OpraHaM COJCHCTBHE B
MOBBIIIEHUHU YPOBHS UX AOCTYIMHOCTH U OTKPBITOCTH JJISi BhIHECE-
HUS PEIICHUH T10 JIeNiaM O TIpaBe Ha BOJIYy U CAHUTAPHBIC YCIYTH.

OCHOBHOHM NMPUYMHOW CUCTEMHBIX HAPYIICHHI IpaBa Ha
BOJY W CAHUTApHBIE YCIYyTH SIBISIETCS HECIOCOOHOCTH TOCY-
JApCTB MPUBJIEKATh, PACIpEACATh U MCIOJIb30BaTh HEOOXOAM-
MbIe pecypchl. HapyleHus: Takoro pojaa MOXKHO KBalU(UIIUPO-
BaTh KaK HECHOCOOHOCTh: MOOMJIM30BaTh B MAaKCHUMAaJIbHOM CTe-
NIEHU WMEIOIIMECS PeCypChl Uepe3 HalIorooOJIOKEHUE U Jpyrue
MCTOYHUKHU J10X0/1a; OOPOTHCS C YKIIOHEHHEM OT yIUIaThl HAJIOTOB
Y HE3aKOHHBIMU (DMHAHCOBBIMU MOTOKAMU; 3aMpalliuBaTh U MPH-
HUMAaTh MEXIYyHApOJIHYIO MOMOIIb, KOI/Ia 3TO HEOOXOIUMO; BBI-
JENSTh COOTBETCTBYIOIINE 00beMbI (DMHAHCUPOBAHUS; HCIIOIH30-
BaTh B IIOJTHOM Mepe BBIJEIECHHBIE PECYPCHI; HAIIPABIIATH PECYPCHI
Ha YJIOBJIETBOPEHHE MOTPEOHOCTEH YS3BUMBIX WM COIUAIBHO
OTUYKJEHHBIX OOIIMH; W HAMNpaBisATh JOCTAaTOYHbIE OOBEMBI
CpelCcTB CyOHAIIMOHANBLHBIM OpPraHaM BJIACTU U APYTUM yIOJTHO-
MOYEHHBIM BJIACTSM, YTOOBI J1aTh UM BO3MO>KHOCTH BBITIOJHSITh
cBoun (pyHkimu. Texymue Or0KETHl Ha BOJOCHA0KEHUE U CaHU-
Tapui0 MOTYT HE COOTBETCTBOBAaTh MAaKCHMaJIbHOMY OOBEMY
UMEIOLINXCA PECYPCOB, NMOCKOJIbKY OHHU, BO3MOYKHO, COCTaBIIfI-

7 AGammmse A.X., Konesa A.E. JIoroBopHbie Opradsl [0 IpaBaM HeIOBEKa.
M., 2015.
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JUCh HAa OCHOBE OOJIKETHBIX PELIEHUN WM HAJIOTOBBIX MEpO-
OpUATHI, HE NpeayCMaTPUBABIIUX YJIEJIEHUE MPUOPUTETHOTO
BHHUMaHUs IpaBy Ha BOJY U caHHUTapHble yciuyru. [losTomy nei-
CTBYIOIIME OIOHKETHI HE CJelyeT MPUPaBHUBATH K UMEIOIIUMCS
pecypcam. B nene Blue Moonlight Koncturyunonnsiii cyax FOAP
IPOJIEMOHCTPUPOBAJ TY POJIb, KOTOPYIO CYyJIbl, IPUMEHSS KpHUTe-
puil 1enecooObpa3HOCTH, MOTYT WUIpaTh B PEUICHHH BOIPOCa O
TOM, COOTBETCTBYIOT JIH OFOJKETHI 00s3aTeIbCTBAM B 00JacTH
IIpaB 4yeloBeKa; OH yKa3al, YTO «TOpPOJICKHE BJIACTH HE BIIpaBe
3asBIISITh, YTO OHU HE MPETYyCMOTPENU B CBOEM OIO/IKEeTe Kakue-
aub0 pacxoibl, €ClIM B JEHCTBUTENBHOCTH OHU JIOJKHBI ObUIH
3arIaHUupPOBaTh U 00ECIEeYUTh MX B OIOKETE COTJIACHO CBOUM
00s13aTeTBCTBAMY .

Baxwneiimee pemeHne OTHOCUTENBHO 0053aTENIbCTBA T10-
CTENEHHO OCYIIECTBIISITh COLIMAIbHO-IKOHOMUYECKHUE IMpaBa Obl-
JI0 BBIHECEH 110 ey Grootboom, B paMkax koToporo Koncrury-
nnoHHBI cyn FOAP paccmorpen OencTBeHHOE IMOJOKEHHUE 00-
[IMHBI, JTUIICHHON 3JeMEHTApPHBIX KWIHIL, CAHUTAPHONH HH(]pa-
CTPYKTYpPBI M JOCTYIIa K 9HCTOH Boze . UTOOBI ONpEeIeTHTh, BbI-
MOJHUJIO JIM TOCYIApCTBO 0053aTENbCTBO MOCTENIEHHO OCYIIECT-
BIIATH mpaBa, Cya NpPUMEHUT KpPUTEpU «paSYMHOCTI/I»lO. On
yKazaj, 4TO pa3yMHas TOCYJapCTBEHHas MpOrpaMMa JOJDKHA!
ABIIATHCSA BCEOOBEMITIONICH, MOCIEA0BATEILHON U CKOOPAHUHHUPO-
BaHHOM; OBITh CIIOCOOHOHN OOJETrYUTh OCYIIECTBICHHE COOTBET-
CTBYIOIIETO MpaBa; yAENSATh NMPUOPUTETHOE BHUMAHHE YJIOBIIE-
TBOPEHHIO TOTPEOHOCTEH JIUI, HAXOASIIUXCSA B Haubosee TsHKe-
JIOM TOJIO’KEHUU; TIPeyCMaTpUBaTh MPEIOCTABICHUE COOTBETCT-
BYIOIIUX (DMHAHCOBBIX M JIIOJICKUX PECYpCOB; OBITH cOamaHCcHUpo-
BaHHOW U rUOKOI; MpelycMaTpuBaTh HaJIeKaIINe OJ0KEHUS B

¥ Constitutional Court of South Africa, City of Johannesburg Metropolitan
Municipality v Blue Moonlight Properties et al., Case CCT 37/11, [2011]
ZACC 33.

? Constitutional Court, South Africa, Government of the Republic of South
Africa and Others v Grootboom and Others, 2000 (11) BCLR 1169 (CC).

" Ibid., para. 45.
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OTHONIEHUU KpPATKO-, CPEHE- U JOJTOCPOUYHBIX MOTPEeOHOCTEH;
OBITh PAIMOHAIBHO COCTABIEHHOW M OCYIIECTBUMO; M OBITH
npospaqﬂoﬁ“. B pamkax storo moaxoga Cya yTOYHHWI, 4YTO
(YHKINMU TPaBUTEILCTBA 3aKIIOYAIOTCA B pa3pabOTKe KOHKPET-
HOM MOJUTUKU U IIPOrpamMM, a GyHKIMH CYIOB — B ONpEeIICHUN
TOT'0, COOTBETCTBYIOT JIM 3Ta MOJUTUKA U 3TU MPOrPaMMBbI TpeOo-
BaHUSM B 00JacTU MpaB yeloBeka. B urTore B perieHuu mno aemy
Grootboom Cyp cuen, 4TO TOCYAAapCTBEHHBIE INPOrpaMMbl HE
IpelycCMaTpUBAIOT y/eJIeHUE MPUOPUTETHOIO BHUMAHUS TEM JIU-
1aM, KOTOpbIE HAXOIATCS B Hambosee TSHKEIOM MOJOXKEHUHU, U
00s3aJ1 MPAaBUTEIBCTBO TMPUHATH MEPbI MO0 HCHPABICHUIO 3TOMN
cuTyanun' >

[Tpu sTOM TpaxxaaHe AOKHBI UMETh BO3MOXKHOCTH yda-
CTBOBaTh B NPHUHATUU PEIICHUH MO 3HAYMMBI BOIPOCAM BOJO-
M0JIb30BaHUs. YYacTHe TOJKHO ObITh aKTUBHBIM, CBOOOJHBIM U
JeSITeTIbHBIM. XOTsI HEPEeIKO MOJUEPKUBACTCS, YTO YUacTUE UTPa-
€T PeLIAIOLIYI0 POJb Ui MOJIy4YeHHUs 0oJiee yCTOMUHUBBIX Pe3yJib-
TaTOB, Y4acTUE caMo IO cebe SBISAETCS MPaBOM YellOBeKa, U He-
COOJTIO/ICHHE COOTBETCTBYIOIIMX OO0s3aTEIBCTB B 00JACTH TpaB
YeJI0BEeKa CIIOCOOHO NMPHUBOAMTH K BO3ZHUKHOBEHHIO HAPYLICHUH.
Takue HapylieHHsI MOTYT BO3HHKATh BCIIEACTBHE Kak MPSMOTO
0TKa3a B Y4YacTHUH, TaK M KOCBEHHOT'O OTCTPAHEHHUS OT y4aCTHs
yepe3 HEMPHUHIATHE Pa3yMHbIX LIAroB MO €ro O0JIETYEeHUI0, B TOM
grciie o obecredeHno mpaBa Ha noctyn K uHpopmaruu. Co-
[JIACHO PEIICHUSM CYAOB, OTKa3 B IpaBe Ha ydacTHUe SBIISETCS
HapyueHueM. Konctutynunonnsiii cyq KOAP passui koHIenuo
«aearenbHoro ydactus» B gene 51 Olivia Road”, yKa3aB, 4TO
rpax/laHe UMEIOT MPaBO yYacTBOBATh B NMPHHATUHU pEIICHUH, 3a-
TparvBarollyX MOJIb30BAHUE COLUATbHBIMU MPaBaMHU, B TOM YHC-

" Ibid., at paras. 39 and 40.

"2 Ibid.,, para. 96.

13 Constitutional Court of South Africa, Occupiers of 51 Olivia Road, Berea
Township and 197 Main Street, Johannesburg v. City of Johannesburg and
others, CCT 24/07, para. 35.
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Jie B pa3paboTke 11aHoB B oOnacT pa3Butus. CyJ cuen, 9To Md-
pus MoxanHec6ypra He IpeNpHHsIA HUKAKMX YCHIIHIA 10 06ec-
MIEYEHHUIO TAKOTO y4acTHsl U, CIE€I0BATENbHO, HE BBIMOJIHMIA CBO-
ux oOs3arenbeTB. C TeX MOp KOHUEMNIHMS ACATEIbHOTO YYacCTHS
HCTIONB3yeTCsl CyAaMH APYTHX CcTpaH, Hampumep, B Kemmu'',
B nene Beja onun u3 cynos FOAP nocranoBui, 4Tto 0TKa3 B Aes-
TEJIbHOM YYaCTUHU U PEAJIbHOM BOBJICYEHUU OOLIMHBI B IPUHATHE
pEILIeHNH, KacaloluXcsl IPOEKTUPOBAHUS U YCTAaHOBKH TyaJeTOB,
SIBIISICTCS HApYIICHHEM KOHCTUTYIMOHHBIX mpaB' . B xoxe pac-
cMmotpenus aena Beja cyn FOAP nu3yuun cornamieHue Mexay Me-
CTHBIMM OpraHaMH BJIaCTH U OOLIECTBEHHOCTHIO OTHOCHUTENIBHO
KOHCTpYKUHUHU TyaneToB. CyJ BbIHEC pELIEHHE, YTO TaKUE COIJIa-
IIEHUs JOJDKHBI OTBEYATh ONPEAEICHHBIM MUHUMAJIbHBIM TpeOo-
BaHUSM U YTO OHM JIOJIKHBI 3aKJIFOUATHCS JIULIb I10CJIE KOHCYJIb-
TalUi € YNOJHOMOYEHHBIMH IpPEICTaBUTEISIMM IOciIe oOMeHa
uHpOpMaLKel, a TakkKe Mociie TEXHUUECKUX KOHCYJIbTaluH, KO-
raa oHH HeoOXoauMbl . CyJ IOCTAHOBHI, YTO 3TH TPeGOBAHMS
He ObuH yAoBieTBOpeHbl. CyJ1 BBIpa3nil TakKe 03a00YEHHOCTH B
CBSI3U C T€M, YTO «OOJBIIMHCTBO MECTHBIX XKUTEIEH HE MOMKET
YTBEP)KIATh TAKHE COIJIAILIEHMS, B paMKax KOTOPBIX HAPYILIAIOTCS
OCHOBHBIC IIPaBa YS3BUMOI'O MEHBIIMHCTBA JAHHOTO MECTHOTO
Hacenenus»' . CyJ MOCTAHOBIII, YTO B XOJE JAAHHOTO MPOLecca

'* High Court of Embu, Kenya, Ibrahim Sangor Osman and Others v. the Hon.
Minister Of State for Provincial Administration & Internal Security and Oth-
ers, Constitutional Petition No. 2 of 2011 (3 November 2011).

"> The High Court of South Africa (Western Cape High Court, Cape Town),
Beja and Others v. Premier of the Western Cape and Others, (21332/10),
29 April 2011, para. 146 and note 38.

' Western Cape High Court of South Africa, Cape Town, Beja and others v.
Premier of the Western Cape (21332/10), judgement of 29 April 2011, pa-
ra. 98.

" Ibid., para 99.
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MIPUHSATHS PEIICHUH He OBLII0 00ECTICUeHO pealbHOe yJacThe Ha-
cenenns '

[TonoxkeHuss MO0 A3KOHOMUYECKOM JTOCTYIMHOCTH JTIOBOJIBHO
9acTO BCTPEUYAIOTCA B 3aKOHAaX O BOJOCHAOKEHUH U CAaHUTAPUU.
Hamnpumep, 8 HamuOun 3akoH 00 yrpaBieHUH BOJHBIMH PECyp-
camu TpeOyeT rapaHTUU TOTO, «4TOOBI BCEM HaMUOHWIIaM ObLIO
00€ecTeueHo JTOCTYIMHOE M HAaJIeKHOE BOJIOCHAOXKEHHE, HE00XO-
JTUMOE JIJisl YJAOBIETBOPEHUS OCHOBHBIX YEJIOBEUECKHUX MOTPeO-
HOCTel» . BO MHOTMX CIydYasx OCHOBHAS TPYZHOCTb 3aKITIOUa-
€TCsl B BOIUIOIIEHUU OOIIUX TOJIOKEHUH B KOHKPETHBIE CTaHIap-
Thl IOCTYITHOCTU. DTU CTaHIAPThl HEOOXOAMMBI JJI pacuera Ta-
pudoB TakuM 00pa3oM, YTOOBI OHM OBLTH JOCTYIHBI I HAacese-
HUS U Ui oOecriedeHus] MOJ0TYeTHOCTH. JItou, Kak MpaBuIIo,
TOTOBBI IJIATUTH 32 BOJLY BBICOKYIO IIEHY, TaK KaK OHA MPUHITUIIH-
aJIbHO Ba)KHA BO MHOTHUX cepax >KU3HH YEJIOBEKa, OJTHAKO 3TO HE
OTPaB/BIBACT BBICOKUH MOpOT noctynmHocTu. [loaTromy mccneno-
BaHUs M0 BOIpPOCaM T'OTOBHOCTH K OIUIATE€ YAacTO HE MO3BOJISIOT
JIOCTaTOYHO TOYHO OIICHUTH PEANbHYIO IIATEKECIIOCOOHOCTh Ha-
CEJICHUS B 9TOM CBS3H.

DKOHOMHUYECKAsl JIOCTYITHOCTh BOJIOCHAOXCHHS M CaHH-
TapHBIX YCIYT U OTKIIOYEHHSI HEPa3phIBHO CBSI3aHBI, MTOCKOJIbKY
BO MHOTHUX CITydasx K OTKIIOYCHHIO TPUBOAHUT HApYIIEHUE 00s-
3aTeJILCTB IO OIUIaTe 3a yciuyru. OTKIIIOUEHUE yCITyT BCIICICTBUE
HEIJIATEKECTIOCOOHOCTH SIBJISIETCSI PETPECCUBHONM MEPOU | Tpe/I-
CTaBJsieT OO0l HapyllleHHe MpaB YellOBEKa Ha BOJIY M CaHUTap-
Hble yCIyrn’ . OTKIIOYCHHs IOMYCTHMBI JIMIIb B TOM CIIydac,
€CJIM CYIIECTBYET BO3MOXXHOCThH JOKa3aTh, YTO JIOMOXO3SHCTBA
ABIIAIOTCS TUIATEKECIIOCOOHBIMU, HO YCIYTHM HE OIUIauMBaIOT.
HOxnoadpukanckuit 3akoH o BogocHaGxkenuu 1997 r. riacwur,

'8 Western Cape High Court of South Africa, Cape Town, Beja and others v.
Premier of the Western Cape (21332/10), judgement of 29 April 2011, pa-
ra 146.

19 Namibia, Water Resources Management Act No. 24 2004, article 26.1

2 3ameuanne oGmero mopsiaka Ne 15 (2002) Komurera o S5KOHOMHYECKHM,
COLMAJIbHBIM U KyJIbTypHbIM mpaBam. JJok. OOH E/C.12/2002/11, nyH. 44 (a).

149



YTO OTKJIFOYCHHS HE JOJDKHBI MPUBOJUTH K OTCYTCTBHIO JOCTYIIA
K yCJIyraMm BCIICJICTBHE HEYIUIATHI B CIIyYasiX, KOTJa KOHKPETHOE
JIMIIO HE B COCTOSHHUH TUIATHTH 32 OCHOBHBIE BUIBI 00CITYXHBa-
Husi” . DTOT 3aKOH TpebyeT, 4TOOBI Mepel OTKIIOYEHHEM BOIBI
OBUTO JTaHO YBEJIOMJICHHE M YTOOBI COOTBETCTBYIOIIUX >KHTEICH
03HAKOMWIH C TPUYUHOMN TAKOTO PEIICHHUS, & TAK)Ke HHPOPMHUPO-
BajM 00 uX mpaBe Ha anemsnuio (paszaensl 11 (4) u 43 3akona).
Cynapl OTMEHWIM HEKOTOpBIE PEIICHUs 00 OTKIIOYCHHUU BOJBI,
IIOCKOJIBKY 9TOT IIPOLECC OB HECIIPABEUIHBBIM .

B 1uenom, 0THOCHMTENBHO HApYILICHHWI TpaBa 4eJloBeKa Ha
BOJIy ¥ CAaHHMTapHBIC YCIYTH MOXXHO CKa3aTh CIICAYyIOIIee: Hapy-
IICHHUSI MOTYT SIBJISITHCS CJICJICTBUEM KaK JICHCTBUS, TaK U Oe3/Iei-
CTBHSI; HAPYIICHHUS MOTYT OBITH YMBIIINICHHBIMH ¥ TIPETHAMEPEH-
HBIMH, WJIH K€ MOTYT SIBIISIThCS HETPEIHAMEPEHHBIMU MOCIIE/ICT-
BUSIMU TOJIUTHKH, HAPYIICHUS MOTYT SIBISITHCS CJICJACTBUEM He-
CHOCOOHOCTH 00€CTeUYnTh OCHOBHBIE MUHUMAIIBHBIE YPOBHU HIIH
HECIIOCOOHOCTH TOCTENEHHO OCYIICCTBIATh IMpaBa 4YelOBEKa B
MaKCUMAJIbHBIX TpeJeNiaXx HMMEIOIIUXCS PECYpCOB; HAPYIICHUS
MOTYT COBEPIIATLCS B PE3yJIbTATE MPUHATUS PETPECCUBHBIX MEp
WJIM HECTIOCOOHOCTH TIOOMTHCS Pa3yMHOTO Tporpecca.

[IpencraBnsieTcs, 4To ¢ Henbl0 obecreueHus Oojee -
(EKTUBHOTO BBISBIICHHSI, MPEAYNPESKICHUS U UCIPABIICHUS Ha-
pYLICHHH B HccienyeMoil cepe, rocyrapcTBaM Ba)KHO: MPUHU-
MaTh BO BHUMaHHE BECh CIICKTpP HapYIICHUH MpaBa Ha BOJY U ca-
HUTApPHBIE YCIYTH M O0ECIeurBaTh JOCTYN K MPAaBOCYAHIO IS
3alTUTHl OT BCEX TAKMX HAPYIICHHIA; IPUHITH MEPHI IO BKITFOYE-
HUIO BCEOOHEMITIONIEH MPAaBO3AMUTHON OCHOBBI B 3aKOHOIATE b~
CTBO, MOJUTHKY M MPAKTHKY B IENAX KaK MPEIyNPEKICHUS Ha-
pYIIEHUH, TaK W WX HUCIPABICHUS; 00CCIEUYUTh HCIOJIb30BAHUC
MEXTyHApOIHOTO MpaBa U CyAcOHON MPAKTHKH B 00JIACTH MpaBa
Ha BOJY U CAHUTAPHBIC YCIYTH MPH TOJKOBAHUU U MPUMCHECHUU
BHYTPEHHUX 3aKOHOB, PETYIUPYIONIUX MMOJOKCHUH U TIOTUTHKH.

2! South Africa, Water Services Act, art. 4 (3) c).
2 Hanpuwmep, High Court of South Africa, Residents of Bon Vista Mansions v.
Southern Metropolitan Local Council, case No. 01/12312, 2002.
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OTEYECTBEHHbIE FOPUCTbI-MEXOYHAPOAHUKU
N KOMUCCuAa MEXXOAYHAPOOHOIO NPABA OOH
O PEWWEHUUN MEXAOYHAPOOHOIO CYOA OOH
«BEJIbIr'nA NPOTUB CEHEIMANA»

XaxuHa AHacTracusi AHJApeeBHa

acnupanm Kagpeopwvl MedNcOyHapoOHO20 npasa
FOpuouueckozo uncmumyma Poccuiickozo ynusepcumema opyaicowvi Hapodos

O6s3arenbctBo aut dedere aut judicare («imbO BBIIATSH,
1100 CyIUTH») O3HAYaeT aJbTEPHATUBHOE 005A3aTEILCTBO B OT-
HOIICHUH OOpaIeHus] ¢ MPEANoiaracMbIM MTPaBOHAPYIITUTEIEM,
KOTOPOE€ COJIEPKUTCS B PSAJE MEXKIyHapOIHBIX JOTOBOPOB, Ka-
CaIOIINUXCS MEXIYHAPOJAHOTO COTPYIHHUYECTBA IO MPECEUYEHUIO
IIPECTYIUICHUM.

K OCHOBHBIM MEXIyHAPOJIHBIM yHUBEPCATHHBIM KOHBCH-
usM, cojaepkamuM oosi3atenbeTBo aut dedere aut judicare, ot-
HocsTcs caeayromue: KoHnBeHs o 60oppOe ¢ HE3aKOHHBIM 3a-
XBaTOM BO3IYIIHBIX CynoB 1970 roga' — Ha JAHHBIH MOMEHT W3
apUKaHCKUX TOCYJAapCTB €€ HE TOIIUCAIN TOJIbKO BypyHnw,
Oputpesi, Comanmu u FOxubii Cynan; JKeneBckue KoneHuuu
1949 roga — Bce rocymapcrBa-uwieHsl OOH sBnsitOTCS MX y4acT-
Hukamu; KoHBEHIIUS O MpeIoTBpAllleHUN W HaKa3aHUM MPECTYII-
JICHUH MTPOTHB JIML, MOJIB3YIOIMXCA MEKyHAPOJHOM 3aIUTOM, B
TOM YHCJIe JUIUIOMATHYECKHX areHToB 1973 roxa’ — Ha HaHHbIHA
MOMEHT U3 A(QPUKAHCKUX TOCYJapCTB €€ He MOANUCATH AHTOA,
3amoOus, 3umbabBe, Kamepyn, Konro, Hamubus, Comanu; Kon-
BCHIIUS NMPOTHUB TIBITOK U JIPYTHX JKECTOKUX, O€CUCITOBEUHBIX HITU
VHIDKAIOIIMX JOCTOMHCTBO BUAOB OOpaieHust 1 Hakazanus 1984

! Convention for the Suppression of Unlawful Seizure of Aircraft [Hijacking
Convention], 860 U.N.T.S. 105.

% Convention on the Prevention and Punishment of Crimes against Internation-
ally Protected Persons, including Diplomatic Agents 1035 U.N.T.S. 167.
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roga’ (manee — KOHBEHIMS POTHB MBITOK) — HA JAHHBIA MOMEHT
u3 apUKaHCKUX TOCYIapcTB ee He moanucainu 3umo6adse, Tan-
3anus; KonBennus o 60pp0e ¢ HE3aKOHHBIMHU aKTaMU B OTHOILIE-
HUM MEXIyHapoJaHOUW rpaxmanckoil aBuauuu 2010 - cpenu
apUKaHCKUX ToCcyAapcTB y4yacTHHUKaMu KOHBEHLMHU SBISIOTCS
Hurepus, Ceneran, FOAP, Toro, Yranna, Aurona, benun, Kame-
pyH, bypkuna-®aco, Yax, Kor-n'Usyap, ['am6bust, Manu, ['Bunes;
U JIp. KOHBCHIIHH.

B eBpomneiickoM peruoHe OCHOBHBIM MEXKIYHAPOIHBIM
OTOBOPOM 00 IKCTpaauIuu sBisieTcs EBporneiickas KOHBEHITUS O
BbIaue 1957 r., npundaras B pamkax Cosera EBponbl. OgHako u
CTpaHbl, He sBIsomUecs wieHamMmu CoBeTa EBpombl, Takke MOTYT
npucoequHUThCs K 310 KonBeHniuu. K coxanenuro, Ha HaCTOs-
MUK MOMEHT U3 apUKaHCKUX cTpaH Toibko FOAP nmoanucana u
patudunmponana nannyio Konsennuroo. B abpukanckom peruo-
HE aHAJIOTHYHBIM JOTOBOpOM siBiisieTcsi KOHBEHIMsS O Bblgaue
DKOHOMHYECKOTO COOO0IIEeCTBA 3armaiHOa(QPUKAHCKUX TOCYAapCTB
(BKOBAC) 1994 r. Knaysyna aut dedere aut judicare copepxuT-
csa u B KonBennuu Opranuzanuu ahpuKaHCKOTO €IMHCTBA O JIU-
KBUJAIMKM HaeMHu4ecTBa B A¢ppuke 1977 r.; Kousenuuu Adpu-
KaHCKOTO CO03a O MPEAyNPEKISHUN KOPPYIIUU U O0phOE ¢ HeH
2003 1.

C 2004 r. Ha cBoeit 56-i ceccun Komuccus MmexayHapo/i-
Horo mpaBa OOH Bxmoumna temy «OOs3aTeNbLCTBO BBIIABATH
WIM OCYUIECTBIISATh CyAeOHOE MpecielOBaHUE» B CBOIO JOJITO-
CPOYHYIO NPOrpaMMy pPabOTHI.

B Teduenue necATH NeT KOMHCCHS H3ydasja JTaHHBIA BO-
npoc. Ha cBoeit 65-it B 2013 r. u 66-i1 ceccun B 2014 r., my6nu-
Kysi uToroBble nokiansl, Komuccusi, 0e3ycioBHO, HEe cmoria
MIPOUTHOPHUPOBATH pe30HAHCHOE petieHne Mexaynapoanoro Cy-

3 United Nations Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85.

#2010 Convention on the Suppression of Unlawful Acts Relating to Interna-
tional Civil Aviation, ICAO Doc. 9960.
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na OOH mo neny «Bompocsl, cBsi3aHHBIE C 00s13aTE€ILCTBOM CY-
nebHoro mpecienoanus win Beigaun (benbrus nporus Cenera-
Ja)»” M COYNa ero OYCHP MONE3HBIMH ISl CBOGH eATETHHOCTH.
B nanHoMm gene kak pa3 ObUIO PaccCMOTPEHO 00s3aTenbCcTBO aut
dedere aut judicare, yctanoBineHHoe B KOHBEHIIMM MPOTHUB IIbI-
TOK.

Cyn o6s3an Ceneran Beinath benbrum OBIBIIETO TpE3H-
nenra Pecniy6nuku Yan Xuccena Xabpe Wi CyAUTh €ro caMo-
CTOSATENbHO, CcCchlIasich Ha KOHBEHILHMIO MPOTHUB MBITOK. XHCEH
Xabpe — 73-neTHuii sKc-nipe3uaeHT Yana, oOBUHIEMBIH B yOuii-
CTBE COPOKa THICSY YEJIOBEK M B MPUMEHEHUH MBITOK K COTHSIM
TBICAY, U JakKe€ Ha3blBaeMblil «adpukanckuMm IluHOUYeTOM», Ha-
men nonutrdeckoe yoexuime B Cenerane. B cBoem pemeHun
Cyn npuznan Ceneran HapymMBIIMM KOHBEHIIMIO M ONPEEINIL:
cynebHOe TMpeciefoBaHUE SIBISETCS MEXIyHApOIHBIM 00s13a-
TENbCTBOM TIOCYAAapCTBa-yyacTHMKA B pamkax KoHBeHUMM mpo-
TUB TBITOK, HapyUIEHHE KOTOPOTO SBJISETCS MPOTUBOIPABHBIM
JIETHUEM, BIIEKYLIMM MEXIYHapOJHYI0 OTBETCTBEHHOCTb IOCY-
JApCTBa, a SKCTPAAMIINS — 3TO aJbTEPHATUBHBIM BapUaHT JeiCT-
BUI, YCTAHOBJICHHBIN JaHHOW KOHBEeHLMEN.

JlanHoe pelieHHe BCTPETHIIO aKTHBHYIO KPUTHKY OTede-
CTBEHHBIX YYEHBIX-MeXAyHaponHukoB. Tak, mpocdeccop A.b.
MessieB nosaraet, uro Mexaynapoaubiii Cyny OOH notpeboBan
ot CeHerana nepenatb Xabpe B CTpaHy, HE UMEIOLIYI0 HUKAKUX

> Questions relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal) — Judgment of 20 July 2012, Tekct pemenust cMm.: OunnanrbHBINA
caiitr Mexnaynapogaoro Cyma OOH. URL: http://www.icj-cij.org/docket/
files/144/17064.pdf. BriepBoie B uicropun MexayHaponusii Cyn OOH mpu-
IIeJT K BBIBOZY, YTO OH 00JIalaeT IOPUCOUKIMEH 10 CIIOpY MEXIy yYacTHUKA-
Mu KonBenmmn o meitkax. B KosBenmmm ywactByror 153 rocymapctsa
(193 rocymapcrsa spustorcst wieHamu OOH), aro mokaspiBaeT MacmuTad BIIHs-
Hus npuHATOro MexxayHapoaasiM Cy1oM pelieHus.
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MPAaBOBBIX OCHOBAHWI paccMaTpUBATh neno’. Pemrerue Mexny-
HapoaHoro Cyaa OOH BbIHECEHO COIIaCHO W3BECTHOM PUMCKOMN
Makcume aut dedere aut judicare — «n60 BB, THOO CyINU», HO
Ha camMoM Jeie, coriacHo MHeHuio A.b. MessieBa, oHO ObLIO
MIPUHATO MO MPUHLHUITY «CyAU JU00 BhIAAI», U «CyMMa» OT TaKOH
MEPECTAaHOBKU «CJIaraeMbIX» 3HAYUTEIBHO MOCTpajgana. Mexmy-
Haponubii Cynq OOH momensii Mectamu 00s3aTeNbCTBA TOCY-
JApCTB, OMPENEINB, YTO BbIJa4a — BAPUAHT PEIICHUS MPOOIEMBI,
B TO BpeMs Kak CyJaeOHOe MpecieloBaHHE — MEXIyHapOaHOe
o0s3atenbeTBO. [Ipodeccop A.b. MessieB npuien K BEIBOAY, 4TO
MIOMEHSIB MECTaMU CJIOBa B IMPUHLIUIIE «BbIAAN WIH CyIn», Mex-
nyHaponHelii Cyn OOH cy3un npenycMOTpEHHYI0 MEXAyHapoa-
HBIM JIOTOBOPOM MO/IENb MOBEJCHUS TOCYJapCTBa, YTO SIBISETCS
CEPbE3HBIM BTOPXKEHHEM B BOIPOCHI T'OCYJAapPCTBEHHOI'O CyBEpE-
Hureta. HecMoTpst Ha To, 4TO JaHHOE perieHrne MexyHapoaHO-
ro Cyma OOH BbiHeceHO 1oJ (pirarom 3aIuThl IpaB YeIOBEKa,
OHO TIPEJICTaBIISICT COOOM OUepeHONW — U BEChMa BaKHBIM — Ka-
MEHb, YKPEIUISIONINI 3aHHE «HOBOT0» PENPECCUBHOTO MEXKITY-
HapOJHOIO IMpaBsa.

Opnako Kommccust MexayHapoIHOro mpaBa Ha CBOMX
CeccHsiX He HalllJla UCKa)XeHHsI TOJIKOBaHUS nmpuHuumna aut dedere
aut judicare B pernennu 1o geny «Bbensrus npotus Cenerana»’, u
MBI CKJIOHHBI COTJIACUTBHCS C TAKOW MO3HUILIUEM.

Komuccuss monoxutenbHo oueHuna mno3unuio Cynbu
KOcyda B ero ocoboM MHEHUH O TOM, YTO BCE MEKTyHApOIHBIC
JIOTOBOPBI, conepskamntue npuHiun aut dedere aut judicare, Mox-
HO pa3JeJIUTh Ha JIBE FPYIIIHL.

[lepBast Tpymma — 5TO MeXAyHApOIHBIE KOHBEHIIUH,
BKJIIOYAIOLIUE KJIay3yJibl, KOTOpPbIE HAJIararoT 00s13aTEIbCTBO BbI-

® Me3sser A.B. Hemo Xwuccena Xabpe: «Cymm mubo Beimait». URL:

http://www.fondsk.ru/news/2012/07/22/delo-hissena-habre-sudi-libo-
vydaj.html.

7 Ioxman Komuccuu MexIyHapoIHOTo mpasa, 66-s ceccus (5 masg — 6 ...
(5wmass — 6 uronst u 7 utonsn — 8 asrycra 2014 roxa), 2014, A/69/10. URL:
http://legal.un.org/ilc/reports/2014/russian/chp6.pdf
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JlaBaTh KaKoe-M0O JMI0, TIPU 3TOM CyaAeOHOe mpecieaoBaHue
CTaHOBHUTCS 003aTENBCTBOM JIHINb IMOCJE MOJYYCHHS OTKa3a B
Bbl1aue. B nmaHHOI rpyrmime, oueBUIHO, Bbladya — 3TO MEXKIyHa-
poaHOEe 0053aTeNnbCTBO, B TO BpeMs KaK CyJeOHOe MpecienoBa-
HUE — BapUaHT pelleHus npodiemsl. [IpuMepamu Takux KOHBEH-
s SABIAIOTCA MexayHapoaHas KOHBEHLHUs 1o Ooprbe ¢ mof-
JIeTTKOM JeHexHbIX 3HakoB 1929 roga (m. 22 cr. 9), KonBeHmms
A(dpHKaHCKOTO 01032 O MPEeRyNpPeKICHUH KOPPYHIHU 1 60pb0e
¢ "eit 2003 1. (cT. 15). Kak BUguTCS, HCXO HIMEHHO U3 KJIay3y-
JbI, CONIEpJKalleicss B JaHHOM TpyIIe KOHBEHIM, mpodeccop
A.b. MesseB paccyxknan o ToiakoBaHuu MexayHapoansiM Cy-
oM KOHBEHIMH TIPOTHB MBITOK' .

OnHaKo CyIIecTBYeT W BTOpas TIpynmna KOHBEHUUH —
rpymnmna MeXIyHapOIHBIX KOHBEHIMH, BKIIOYAIOMINX KIIAy3YJIbI,
HaJararoIme 00513aTeIbCTBO OCYIIECTBIIATh CYJAeOHOE TIpeciieo-
BaHWE, MPHU KOTOPBIX BbIJaua SBISAETCS OJHUM U3 BO3MOXKHBIX
BapMaHTOB, a TaKXe KJay3yJbl, Hajararoume o00s3aTeIbCTBO
OCYIIECTBIIATh MPECIeIOBaHUE, PU KOTOPHIX BbIJa4a CTAHOBHT-
cs1 0053aTeILCTBOM JIMILb B TOM CJIy4ae, eCil rocyJdapcTBO OKa-
3bIBAE€TCS HECIOCOOHBIM Iepenarh Aeno B cyd. B maHHOM xe
rpynrne, O4YeBUAHO, BblJjaua — BApUAHT PEIICHUs IPOoOJIeMbl, B TO
BpeMs Kak cyJeOHOe MpeciieIoBaHHE — MEXKIyHapoaHOe 00s3a-
TenbeTBO. [lo MHeHnto Komuccnn MexmyHapoJaHOro Inpasa, Ta-
KM€ KJIay3yJbl BTOPOM KaTErOPUU MOXKHO HAWTH, HAlpUMeEp, B
COOTBETCTBYIOIIUX TMOJOXKEHUSIX 4eTbipex JKeHEeBCKUX KOHBEH-
uit 1949 1., B . 1 c1. 7 laarckoit Konsenmuu o 60prbe ¢ He3a-
KOHHBIM 3aXBaTOM BO3AYIIHBIX cyaoB 1970 r. u . 1 ct. 7 Kon-
BEHIIUU TPOTHB MHITOK.

Takum oOpaszoM, oOmmpHas aHaiuThueckas padora Ko-
MHUCCUU MEXIYHAPOAHOTO IMpaBa IMOATBEPANIA CYIIECTBOBAHUE
«KJIay3yJbI-IEPEBEPTHIIIA»: «BbIAATh, JUOO CYIUTH» WU Ke

¥ oxpoGuee o Bhizaue cM., Hanpumep: AGammase A.X. Bbiaua npecTymnsu-
koB (ri. IX, §4) // EBponelickoe MexayHapoaHoe mpaBo. M.: MexayHapoa-
Hble oTHomeHus, 2005. — C. 369-373.
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«CyAuTb, MO0 BBIOATHY», — B KOTOPOM Ka)/J0€ W3 TaK Ha3blBae-
MBIX «CJIaTaeMbIX» MOXKET ObITb WJIH MEXKIyHapOIHBIM 00s3a-
TEJIBCTBOM, WIH aJbTEPHATUBHBIM BapPUAHTOM B 3aBUCHUMOCTH OT
TOTO, B KaKOi (OpPMyJIHPOBKE 3aKpeIUIeHa 3Ta Kiay3yJsia B MEX-
JyHapOJHOM JIOIOBOPE.

KoMmuccuss MexayHapoIHOro InpaBa 3akiIlO4uia, yToO B
o01ieM MeXTyHapOJHOM IpaBe Ha HACTOSIINI MOMEHT He Cyllle-
CTBYET YCTOSIBIICHCS MaKCHUMBI «Bblail JHOO CyIu», TaKk Kak B
«JIOTOBOPHOM MpPAaKTHKE OTCYTCTBYET equHO0Opaszue B GopMyIin-
pPOBKe, coiepkaHuM U cepe oxBaTa 005A3aTENILCTBA BbIIABATh
WM OCYUIECTBIIATH CyJIeOHOE MpecieloBaHue», a Takke y Mex-
nyHapoaHoro Cysaa Ha HACTOSIIIMHA MOMEHT «HE OBLIO BO3MOX-
HOCTU OIPEAENUTh, COCTABISAET JIM WM HE COCTaBIseT 00s3a-
TEJICTBO BBIJABATh MM OCYIIECTBIIATH CyIeOHOE IpeciieioBa-
HHE 9aCTh MEXK/IyHAPOIHOTO OOBITHOTO TIPABaY» .

B cBoeit crathe «IIpoGiema skctpaguuuu B Adpuke Ha
npumepe pemieHus MexaynapogHoro Cyma OOH no pemy
“benprus npotuB CeHerana” B MexXIyHapoIHOM cyne OOH»"*
Mbl OTMEYaJIM, 4TO pemieHue MexayHnapoanoro Cyna mo aery
«benprusa npotus CeHerana» «uMeeT OOJbIIOE 3HAYCHHUE U OKa-
KET 3HAUUTEIbHOE BIUSHUE HA CXOXKHE CUTyallMHd B OyAyLIem».
HetictBurensHo, B cBoeM Jloknane Komuccusi Mex1yHapOIHOTO
mpaBa OTMETHJIA, YTO «(opMmysia OCYUIECTBIEHUS CYyIeOHOTO
IIpeciIe0OBaHnsl WIM BblAaud B CcOOTBETCTBUM ¢ KoHBeHuuen

? Jokmay Komuccuu MexIyHapoaHOTO mpasa, 66-s ceccusi (5 Mas — 6 ...
(5 mass — 6 wrons u 7 uronst — 8§ asrycra 2014 rona), 2014, A/69/10. C. 199.
URL: http://legal.un.org/ilc/reports/2014/russian/chp6.pdf

' Xaxuna A.A. IIpoGnema SkcTpauuuu B AQpUKe Ha HpUMEpe pelieHHs
Mexaynaponnoro Cyna OOH mo nemy «bensrus npotuB Cenerana» B Mex-
nyHapogaoMm cyne OOH. AkryanbHble BOIPOCH MEXIyHapOJHOTO TIpaBa B
Adpuxe: MaTepuansl Kpyrioro crona X exerogHoi Beepoccwuiickoit HaydHO-
NPaKTUYECKOH KOH(EpeHIMH «AKTyallbHbIe MPOOJIEMBI COBPEMEHHOTO MEX-
JIyHapOJHOTO TpaBay, MOCBALICHHOH namsatu mnpodeccopa WM. I1. baumenko.
Mocksa, 12 okts6ps 2012 1. / otB. pen. A. X. Abammumze, E. B. Kucenesa,
A. M. Connues. M.: PY]IH, 2012.
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MIPOTUB TNBITOK MOXET CIY>KUTh B KaueCTBE MOJENU ISl HOBBIX
MOJIOKEHUH O CyAeOHOM TMpECIIeIOBAaHUH WU BBIIAYE, PETyJIH-
PYIOIIMX ApPYTrHUe KaTeropuu OCHOBHBIX MPECTYIUIEHUH, KOTOphIE
3afpenieHbl HOpMaMu jus cogens, TaKue KakK TeHOIU, MPECTYII-
JICHUS IPOTHUB YEJIOBEYHOCTU U CEphE3HbIE BOCHHBIE MPECTYILIe-
His

[Ipunstoe MexaynapoagueiM Cynom OOH pemienue
BIIOJIHE COOTBETCTBYET ey KOHBEHIIMU: MOBLICUTH 3(PHEKTHB-
HOCTh OOpPBOBI MPOTHUB TBITOK U JAPYTHX JKECTOKHUX, OecUesoBey-
HBIX WJIM YHIDKAIOUINX JTOCTOMHCTBO BUIOB OOpAICHUS U HaKa-
3aHuA BO BceM mupe. OHO TakKe HE PAacXOIUTCS C MPAKTHKON
Komutera OOH npoTuB nbITOK, KOTOPBIX B fene CynelimaH I'eH-
reHr u ap. npotuB CeHerana MOCTAHOBUII: «00S3aTENbCTBO Ipe-
CJIeZIoBaTh B CyZeOHOM MOPS/IKE JIHIIO, 10103PEBAEMOE B COBEp-
[IEHUH aKTOB IBITOK, HE 3aBUCHUT OT MPEIBAPUTEIHLHOTO MOJTyde-
HUS XOJaTaliCcTBa O BBIJAU€ TaKOTO JIUIA, HOO IeJh 3TOTO MOJ0-
KEHHsI 3aKJII0YaeTcs B MPEAOTBpAllleHUH Oe3HaKa3aHHOCTH JIIO-
OBIX JIML, COBEpPIIMBIINX AKTHI MBITOK»'>. B CIydasx THKKHX
MPECTYIUICHNH, BBI3BIBAIOLINX 03a00UYE€HHOCTh MEXIyHApOJHOTO
coo0I1IecTBa, melb 005M3aTeNbCTBA BHIIABATh WIIM OCYIIECTBISThH
cynebGHOe mpecieloBaHHEe COCTOUT B TOM, YTOOBI HE JIOMYCTUTh
0e3HaKa3aHHOCTH JIHII, MPEANOJIOKUTEIFHO COBEPUIUBIINX TIpe-
CTYILJICHHUE, IOCPECTBOM OOECIIeUeHHUsI TOr0, YTOObl OHU HE MOT-
JIM HaliTH yOexuIle B KaKoM-Ti00 rocy1apcTBe.

Komuccus MexxayHapoIHOro mpaBa Ccoriacuiach ¢ BbIBO-
noM MexnynapogHoro Cyga OOH o Tom, uTo BBIOOp MEXIY
BBIJIaYe M Tiepemaueid Ui cyaeOHOTO MpecieoBaHMs B COOT-

""" Iloxnan KoMmuccuu MeXIyHapoaHOro mpasa, 66-s1 ceccus (5 mas — 6 ...
(5mas — 6 mions u 7 wronst — 8§ aprycra 2014 roma), 2014, A/69/10. C. 184.
URL: http://legal.un.org/ilc/reports/2014/russian/chp6.pdf

12 Pemenne 1o cymecTBy Komurera IpOTHB MBITOK B COOTBETCTBHH CO CTATh-
eit 22 KoHBeHIMH MPOTHB MBITOK U APYTUX JKECTOKUX, OECUENIOBEUHBIX WIIH
YHIKAIOIIMX IOCTOMHCTBO BUIOB OOpAIlleHUs] U HaKa3aHHs, TPUALAT LIeCTast
ceccust, pokyment OOH CAT/C/36/D/181/2001 or 19 wmas 2006 roxa,
MyHKT 9.7.
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BercTBUU ¢ KOHBEeHIMEH He O03HayaeT, 4To JABa 3THUX BapHUaHTa
paBHOLIEHHBI. Bbiiaua npeaiaraercst rocyaapcty no KoHBeHImm
B KayeCTBE OJHOT0 W3 BApPUAHTOB JICHCTBUI, a OCYILECTBICHUE
cyneOHOro mTpecienoBaHusi npeaycMoTpeHo KouBeHIueil kak
0053aTeNbCTBO, HApYIIEHUE KOTOPOTO SIBISETCS MPOTUBOINPAB-
HBIM JICHCTBUEM, BICKYIIIUM 3a COO0I OTBETCTBEHHOCTH rocyaap-
CTBa.

OtMeTuM, 4TO B KayecTBe UMILIeMeHTauuu pemenus Cy-
na Ceneran u Adpukanckuii Coro3 co3anu Cy1eOHbIN OpraH Jjis
YTOJIOBHOTO TpeciienoBanust XucceHa Xabpe — Extraordinary
African Chambers (EAC) B Jlakape na tepputopuu Cenerana, B
KOTOPOM HPHUMEHSIOTCS MPOLECCyallbHbIE HOPMBI, YCTAHOBJICH-
HbIE 3aKOHOJaTebcTBOM CeHerana. BriepBbie Cya OHOTO ToCy-
napcrBa, Cenerana, Oy/eT CyIuTh OBIBIIETO JIUJEpa APYTroro ro-
cynapctBa, Yaga, KOTOPOro 0OOBHUHSIOT B MPECTYIJICHUSIX TPOTUB
yenoBeyHocTH. B 2013 r. Xuccen Xabpe ObUT apecTOBaH B CBOEM
nome B Jlakape. B utone 2015 r. maHHbIi Cyn NpUCTYNHII K pac-
CMOTpPEHUIO Jiefa XucceHa Xadpe U Ha JaHHBIH MOMEHT elle He
BBIHEC CBOM MTPUTOBOP.

Cozanue Takoro «rHOPHIHOTO» CyJa OBLJIO BBICOKO OIle-
HEHO MEXIYHapOJIHBIM cooluiecTBoM. Tak, mo MHeHHI0O CTuBeHa
Panma, nmocna no oco6sim nopyuyenusim ['ocnenapramenta CILLIA,
TaKOM CyJ MOXET CTaTh pabOTOCIOCOOHON MOJENBIO NI pac-
CMOTpEHUS IPYTUX OyIymIuX Jei Ha aQpUKAaHCKOM KOHTHHEHTE,
OHA B YACTHOCTH MOXKET ObITh MPUMEHEHAa CTOPOHAMH KOH(DIUK-
ta B IOxHOM CyﬂaHeB.

" Hisséne Habré dragged into court, after a 25-year wait. URL:

http://africanarguments.org/2015/09/08/hissene-habre-dragged-into-court-
after-a-25-year-wait/. Cm. Taxoke: Abammmze A.X., Comanes A.M. Muphoe
paspelieHne MEeXTyHapOIHBIX CIIOPOB: COBPEMEHHBIE MPOOIEMbl: MOHOTpa-
¢wus. 2-e uzn. M.: PYJIH, 2012. 307 c.
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